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SIMPLIFICATION OF JUDICIAL PROCEDURE IN FEDERAL 

COURTS. 



TUBSDAY, FEBRTTARY 20, 1922. 

United States Senate', 
Subcommittee of the Committee on the Judiciary, 

Washington, D. C. 

The subcommittee met, pursuant to notice, at 2.30 o'clock p. m., in the committee 
room in the Capitol, Senator Richard P. Ernst presiding. 

Present: Senators Ernst (chairman), Nelson, Cummins, Colt, Sterling, Shortridge, 
Overman, and Walsh of Montana. 

The subcommittee had under consideration the following bills: 

[S. 1011, Sixty seventh Congress, first session.] 
A BILL To amend the Judicial Code. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That section 28 of the Judicial Code, approved Marcn 3, 1911, 
ifl hereby amended by adding thereto the following: 

"In all cases of removal where the defendant is not a resident of the State, district, 
or division of the district in which suit is broughtj the district court of the United 
States for the proper district shall be the one having jurisdiction in the district or 
division thereof where suit is brought." 



[S. 1012, Sixty-seventh Congress, first session.] 
A BILL To amend the Judicial Code. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Judicial Code, approved March 3, 1911, is hereby 
amended by adding after section 274C thereof a new section, to be numbered 274D, 
as follows: 

**Sec. 274D.'No action or proceeding shall be open to objection on the ground 
that a merely declaratory judgment or order is sought thereby, and the court, when 
there is an actual controversy between the parties, may make binding declarations of 
right whether any consequential relief is or could be claimed or not." 

The Supreme Court may adopt rules for the better enforcement and regulation of 
this provision. 

[vS. 1546, Sixty-seventh Congress, first session.] 
A BILL To amend the Penal Code. 

Be it enacted by the Senate and House of Representatives of the United States of Ainerica 
in Congress assembled, That section 335 of the Penal Code be amended to read as follows: 

"Sec. 335. All offenses which may be punished by death or imprisonment for a 
term exceeding one year shall be deemed felonies. All other offenses shall be deemed 
misdemeanors. 

**No trial, plea, conviction, or sentence for any crime shall involve and carry with 
it the loss of citizenship or of civil rights, or make the accused a felon or infamous, 
miless the verdict of the jury or the sentence imposed upon the defendant shall ex- 
•preesly specify that loss of civil rights is to follow. 

**A11 laws or provisions of law conflicting herewith are hereby repealed." 
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6 SIMPLIFICATION OF JUDICIAL PROCEDURE IN FEDERAL COURTS. 

[S. 2610, Sixty-seventh Congress, first session.) 
A BILL In reference to writs of error. 

Be it enacted by the Senate and House of Representatives ojf the United Stat^ of America 
in Confess assembled, That the writ of error in cases civil and criminal is abolished. 
All relief which heretofore could be obtained by writ of error shall hereafter be obtain- 
able by appeal. 

Sec. 2. That in all cases where an appeal may be taken as of right it may be taken 
by serving upon the adverse party or his attorney of record and by filing in the office 
01 the clerk with whom the order appealed from is entered a written notice to the effect 
that the appellant appeals from the judgment or order or from a specified part thereof. 
No petition of appeal or allowance of an appeal shall be required: Providedy however. 
That the review of judgments of State courts of last resort shall be petitioned for and 
allowed in the same form as now provided by law for writs of error to such courts. 



[S. 2870, Sixty-seventh Congress, second session.] 

A BILL To authorize the Supreme Court to prescribe forms and rules, and generally to regulate pleading 
procedure, and practice on the common-law side of the Federal courts. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Supreme Court shall have the power to prescribe, 
from time to time and in any manner, the forms of wTits and all other process; the 
mode and manner of framing and filing proceedings and pleadings; of gi\'ing notice 
and serving writs and proces.s of all kinds; of taking and obtaining eiidence; drawing 
up, entering, and enrolling orders; and generally to regulate and prescribe by rule 
the forms for and the kind and character of the entire pleading, practice, and pro- 
cedure to be used in all actions, motions, and proceedings at law and in bankruptcy 
of whatever nature by the circuit courts of appeals and the district courts of the 
United States and the courts of the District of Columbia. That in prescribing such 
rules the Supreme Court shall have regard to the simplification of the system of 
pleading, practice, and procedure in said courts, so as to promote the speedy determi- 
nation of litigation on the merits. 

Sec. 2. That when and as the rules of court herein authorized shall be promulgated, 
all laws in conflict therewith shall be and become of no further force and effect. 

STATEMENT OF SENATOR FRANK B. KELLOGG, OF MINNESOTA. 

Senator P^rnst. Senator Kellogg, we are now prepared to hear from you or these 
other gentlemen, as you prefer. 

Senator Kellogg. 1 introduced a bill — Senate bill 2870 — "to authorize the Supreme 
Court to prescribe forms and rules and generally to regulate pleading, procedure, and 
practice on the common-law side of the Federal courts." 

I wish to say just a few words on this bill, and then I will have to be excused, 
because there is a bill now pending in the Senate that 1 am intercvSted in. 

I think it would be very advantageous to the general practitioner if we could have 
uniform rules and procedure in law cases, the same as we have in equity cases. I 
think it was in 1912 or 1913, when I was president of the American Bar Association, 
or about that time, the i)ar association took hold of the subject of the equity rules, 
and the Supreme Court asked the court^s of appeals of the various circuits — nine cir- 
cuits — to appoint committees in each circuit to confer and suggest to the Supreme 
Court amendments to the equity rules to simplify procediu-e and practice in the 
Federal courts. I was a member of the committee from the eighth circuit, with Mr. 
Hegeman and Mr. Vaile, of Denver. 

We gave a good deal of tune to the subject, as did the committees in all the other 
circuits, and at a conference in Washington we agreed on a report, substantially 
agreeing on rules that we would recommend to the Supreme Coiu-t. 

The Supreme Court took up the subject and gave very- careful consideration to it. 
and promulgated new rules, which 1 think ever>' law-jer will say greatly simplifiea 
the practice, wiped out the old system of equity pleading, and provided for an answer, 
and setting a case down for trial, and for taking testimony in open coiu-t, expediting 
casas, and they liave worked very well. 

I think the same thing ought to l)e done in relation to the rules of procedure and 
practice in actions at law. As it is now, the practice in law cases in the Fed(?ral 
coiuts is supposed to follow the practice in the several States, and, as you know, there 
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are a great many different systems of practice, varying in a great many instances. I 

will not attempt to go into the details, but they are not uniform. Neither do they 

follow uniformly the State practice. As a matter of fact, the practice now is partly 

Federal and partly State. Wherever the practice in actions at law is regulated by 

statute, that is uniform. Where it is regulated by the State practice, of course, it is 

not uniform; and it is difficult to tell now in any State exactly what the practice is. 

Attached to the report of the committee on uniform judicial procedure of the 

American Bar Association, dated August 25, 26, and 27, 1920, is an appendix which 

gives instances in which the State practice does not apply, and if I may be permitted, 

I would like to make this report a part of my statement to the committee. 

(The report referred to will be found appended to this hearing.) 

Senator Kellogg. You will find by examining that appendix that in a great many 

instances the practice does not follow the State practice. Now, the practice in th^ 

Federal courts is different than the practice in the State courts in many respects. 

Lawyers in every State practice in various circuits in the adjoining States. They 

have got to look up the State practice, the State statutes, the State rules, and then 

look up the Federal laws providing changes in the State practice; so that, as I said 

before, the practice is partly Federal and partly State, as adopted by the Federal 

statutes. 

For instance, that a Federal rule of practice prevails regardless of a subsequent 
State statute altering the time in which a writ is retiirnable. That amendments of 
process and pleadings allowed by State statutes will not be followed when inconsistent 
with Federal statutes or amendments. That an equitable counterclaim can not be 
set up in a Federal court. That the granting or remsing of a continuance is a matter 
within the discretion of the court, notwithstanding a contrary State statute. That 
the selection of jurors does not follow the mode prescribed by State statutes. That a 
State statute permitting a party to be examined by his adversary in advance of the 
trial will not be followed. 

The decisions, as I recall, in some of the circuits or districts were not uniform on 
that question until the decision of the Supreme Court of the United States, 1 think 
in One hundred and forty-first United States. 

That the competency of witness depends upon section 858, Revised Statutes and 
not upon State statutes. That a State statute requiring instruction or a special verdict 
need not V)e o])8erved. The granting and refusing of new trials is not controlled by 
State statutes. That the question of cost is not governed by State statutes. There 
are many other instances. So that we have a sort of a conglomerate practice now in 
these courts, partly regulated by Federal statutes and partly regulated by State 
statutes. 

Senator Colt. Is that partly from the fact that the provisions of the Federal law 
are to be followed 'as near as may be"? 
Senator Kellogg. Yes. 
Senator Colt. Tliat is, it is indefinite? 

Senator Kellogg. In many instances they follow it, but in many instances they do 
not follow it, and in many instances it is changed by Federal statute. It seems to me, 
in the interest of uniformity, so that the lawj^ers in one State may know what the 
practice in other States is, there ought to be a uniform practice in the Federal courts. 
The old equity rules have been wiped out, and we now have a uniform, sim])lified 
system in equity practice. 

It has been stated that lawyers in the States are familiar with their own practice, 
and therefore tliey ought not to be required to become familiar with a Federal practice ; 
but that applies to equity cases as much as to law cases. We have an entirely uniform 
and separate practice in the Federal courts of equity, and I do not see any reason why 
we should not ha\ e the same at law, and I think it would be very beneficial to the 
bar, generally, and would result in simplifying the practice, expeditini? cases, and 
would greatly benefit the administration of justice. That is all that 1 have to say. 

Senator Ernst. We have these other gentlemen here now to l)e heard. Before we 
proceed fiu'ther I should like to have put into the record the names of those who are 
present. 

Mr. Taft. The committee on jurisprudence and law reform consists of the following 
gentlemen, who are here: C.' A. Severance, St. Paul, Minn.; llenrv W. Taft, New 
York, N. Y.; T. .f. O'Donnell, Denver, (bio.; Samuel T. Douglas,* Detroit, Mich.; 
William Hunter, Tampa, Fla.; Morrill Moores, Member of Congress, Indiana; Nathan 
W. MacC'hesney, Chicago, 111.; George K. Beers, New Haven, Conn.; Edward A. llarri- 
man, Washinirton. 

Mr. Thomas W. Shelton, chairman of the committee on uniform judicial procedure, 
is in charge of the bill which has just been read to you by Senator Kello;^g a few minutes 
ago. 
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I am Mr. Taft, and am appearing instead of Mr. Everett P. Wheeler, and we have 
four bills in which we are interested, which are recommended by the bar association. 

I expect that Mr. Shelton had bett-er go on first, and then he will be followed by- 
Mr. C. A. Severance, president of the American Bar Association. 

Senator Ernst. Very well; proceed. 

STATEMENT OF MB. THOMAS W. SHELTON, OF NORFOLK, VA. 

Mr. Shelton. I will take 10 minutes, if you will allow me. 

Senator Ernst. Take longer, if you desire. 

Mr. Shelton. I recognize that Mr. Taft and his committee are here, and T do not 
want to take any more time. I would like to have half an hour if I could; but the 
statement made a few minutes ajjo by Senator Kellogg, the patron of this. bill, who is 
thoroughly familiar with its spirit, I think puts before you the attempt, which is to 
vest in the Supreme Court of the Ignited States the same power over the law side of 
the Courtis as ithas always exercised on the equity side and that it has always exercised 
relative to admiralty and bankruptcy; and in fact, it has always been given the rule- 
making power whenever any new institution has been erected by this Congress. 

I think you will find that it is th^ disposition of CongTt^ss to vest in ever>' one of the 
organizations that it creates, the Interstate Commerce Commission or what not, the 
power to regulate its own intt^rnal machinery, and I think that is based upon the 
principle that the power to regulate the manner of doing a thing is the power to regulate 
the result . The feeling is, therefore, that Congress may have overreacned a little bit in 
that respect, in regulating the minutiae and the details, and therefore it will be more 
in line with its policy to invest in the Supreme Court the power to fix the details and 
minutiae of rules for the operation of the trial courts. As was said by the Chief Justice 
in his speech in ('hicago, I need not say to you that in vesting this power in the Su- 
preme Court, that means really that you are trusting this great power to your fellow 
lawyers and judges throughout the country. That was made plam to you a while ago 
when they gave you control of the preparation of equity pleadings, and you saw how 
that was done. 

I wish to sav to you just what that means. Right now, under the present rules regu- 
lating the trial courts by statute, how many lawyers are making any endeavor to expe- 
dite the trial, or cheapen it in any way? Eor the simple reason that a statute regulating 
the proceedings of the court has almost the force and dignity of a statute creating sub- 
stantive law. That being the case the lawyer, when he takes his oath of qualification, 
has to recognize that procedural statute just as much as he has to recognize the sub- 
stantive law of the court. The result is that the lawyer can see injustice done right in 
his pres?nce, with thes^ inelastic rules, and he can not, to save his life, change it 
without appealing from the trial court to the Federal court; and the Federal court is 
obliged to recognize the statute has been vnolated, and that trial has got to be set aside. 
I can state to you, as statesmen who are keeping in touch with what is going on in the 
country, that this has more to do with the uneasiness among the people, and dissatis- 
faction, than any one other thing. 

Now, what the lawyers have been representing to the people of this country for about 
nine years is, that if you do away witt these statutes, you place upon the shoulders 
of the lawyers and judges the responsibility of creating these rules of court, and you 
will bring about the same condition in America that was brought about in Englaiid; 
you will have every judge and ever>' lawyer become the agent of the law, and whenever 
he sees anvthing going wrong in the presence of the court he will immediately attempt 
to correct it; and that suit of his will go to the Supreme Court and the Supreme Court 
will have power to act upon it y)romptly. 

Senator Sterlincj. Would you carr\' oiit that principle to the State courts, as well? 

Mr. Shelton. Oh, yes. 

Senator Sterling. So that they would regulate the pleadings and procedure? 

Mr. Shelton. Yes; 1 will come to that in a minute. I will show you what ought to 
be done in thit^ report that we have filed. 

That means that you not only turn over to the lawyers and judges the responsibility 
of creating these niles of court, but you will go a little further than that, for the simple 
reason that it matters not how good a law you pass, its value is, at last, measured i>y 
the measure in which it is enforced; and therefore, if you have the courts enforcing 
laws as they should be, promptly, you will find that the ver>' laws that you enact will 
be received better, for the simple reason that it will be done promptly and economi- 
cally and in the manner in which you intend that it should be done. 1 am a little 
ahead on that. 

To come to the suggestion of Senator Sterling about the States, when this question 
was first mooted, of course, there was some objection made. One of them was that 
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^we were going to have two — that it would mean having two -systems of practice in 
tlie States. I will tell you, Senator, after 27 years of practice in the State of Virginia 
and other States, I find that there are two distinct systems of practice in every State ; 
tliat one of the most technical things we have to learn to-day is Federal procedure, 
and I will produce- to you, as evidence of that fact —pardon me, what were you going 
to say? 

Senator Sterli?jg. I was going to say that there may not be the difference that 
there is in law cases, in the Federal courts; that is, judges and lawyers in the Federal " 
courts would conform the proceedings **as near as may be" to the practice, and there 
Tvould not be such a lact of uniformity. 

Mr. Shelton. Yes; I am going to attempt to show you in a minute how that is im- 
possible so long as humanity has charge of it. 

But what 1 wanted to say was that if anybody felt in their minds a disposition 
to dispute these statements I made a moment ago, let me ask you why it is that we 
liave Hose's Federal Procedure and Foster's Federal Procedure and others? I have 
an advertisement that I cut out some time ago, in which there are hundreds of books 
on Federal procedure; whereas, if we go to England we have no book of Federal pro- 
cedure. We have the rules of court, and the court has no difficulty in coming to a 
conclusion. What they do is this, if there are appeals, they settle them within the 
court, and never any harm arises out of it. Let me go back and refer to something 
that occurred a while ago when you were talking to Senator Kellogg, and that was, 
why can we not make the Federal courts as near as may be agree with the State 
courts in. their procedure, and why do they not do it wholly? It is because they 
might next day — I am speaking now about the good old State of Virginia; that is about 
as respectable as any, but I believe New York will bear me out, and I know a good 
many of them will-H?hange the statute. It is because it may be one legislature will 
pass and the next legislature will change the statute. The first lawyer who loses a 
case and thinks that he has lost it through a hardship of the law— ^and every lawyer 
is likely to think that when he loses a case — will go to the legislature and try to have 
the law changed. It is done in every single legislature. I am on a committee which 
has to look out for that. 

In the second place, I would like to ask you to take the acts passed by Congress. 
We find a number of procedure bills that you have passed. In other words, if the 
Federal courts comply, as you say the State courts shall com|)ly, in every way, and 
they commence honestly to try to do it, you will find there vd\\ be reasons why it is 
impossible for them to do it; first, because the statutes \^ill change so rapidly that no 
one can tell what is going on; and second, that the Congress is going to continue to 
change for the simple reason, Senators, that you are not going to abide by a whole lot 
of things that these States are going to pass. I have too much respect for this Senate 
to believe that it is going to tell the Federal courts to conform to some statutes that I 
know of. There is no doubt about that in the world. You are going to do that very 
thing. 

- The question has been asked, why is it that the American Bar Association wants us 
to have the State courts to follow the Federal courts, instead of the Federal courts 
following the State courts. The first answer is that the Federal courts could not and 
would not follow, and the United States Supreme Court has given the best reason for 
that in the case I cited you there, which points out that if that were done the laws of 
this Congress would not nave meant what they had intended them to mean at all, and 
that the court could not conscientiously follow, under its oath, that practice. It is 
set out in the report that Senator Kellogg submitted as part of his argument to-day, 
and I think there is no need of any words on our part. If you read the reasons that the 
Supreme Coiu-t gave, you will feel that you are bound to agree; that the Federal courts 
could not confonn to State practice in that respect. 

Then when we found out that there could not be conformity of the Federal courts, 
they said, ** Let us see if we can not turn it about the other way." 

There were two logical reasons. One was that it comes up to the mt)ral system that 
was created by the Supreme Cpurt of the United States. 

The second reason was that it had every lawyer and judge in the United States 
giving to it their very best thought and study, and it put upon their shoulders responsi- 
bility; and let me say to you that 1 think they have responded nobly when the respon- 
sibilities have been* placed upon them. I believe they stand as high as any other 
profession in the world, and when you put that responsibility upon them, and say 
"Let us go ahead and make these rules," do you not know they are going to give the 
very best they have in them and try their best to get that system of rules perfect? 

T^hey are goin^ further than that in application there on record ; and do you not 
know they are going to answer to the people of this country, to whom they are respon- 
sible, in a way that will make you proud of the way it is enforced? 
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Instead of the lawyer going into court and fighting the judge, as he does to-day, 
he will go into court and will cooperate with the judge, as he does in England, as I 
saw last summer, day after day; and instead of trying to demur to the court, he will 
go in and state an objection, and the judge will turn to the opposing counsel and say, 
" Do you not think you had better profit by that? " The result is that in equity they 
will say, ' '1 thank you for your suggestion." Instead of throwing a man out of court, 
all difficulty is obviated, and the case goes right on. Then the man that makes it 
possible for us to live, and makes it possible for you gentlemen to be in the Senate, 
looks back and he sees what has been done^ he sees that his. case is going on to trial 
and he is getting a verdict in the case, that he is not thrown out, with all his money and 
time lost — a thing in which there was no common sense. Those are the potent things 
that enter into the minds of the lawyers of this country, gentlemen. Those are the 
things that have caused them to send me here to-day as chairman of this committee. 

Year after year they met and considered these things. They did not agree. When 
they talked together, differences came up. They did not agree. 

I have not come here to-day to bring you any system; do you realize that fact? I 
come here to bring you the news that the lawyers and the judges have agreed to forego 
all personalities in this matter and leave it to the Supreme Court to decide what sort 
of things should be done in order to control the courts of this country. 

Senator Sterling. You make a pretty broad statement there, when you say the 
lawyers and the judges. 

Mr. Shelton. The organized lawyers. 

Senator Sterling. The organized lawyers and the judges? 

Mr. Shelton. Yes; and I realize that; but we do not ask you to vote on the merits 
of any proposition. WTiat I ask you to do is to simply sink all personal opinion on 
this matter, as thousands of other lawyers and judges have done, who had just as 
much pride, probably, as you have — though not probably as well justified — and who 
were willing, in the interest of a simplified procedure, to respond to the demands of 
the people of the country for a simplified procedure and put aside any thought that 
they had, and to leave it to the Supreme ( 'ourt of the United States to say what should 
be done, and they would come forward and accept it unanimously, magnanimously, 
and patriotically. That is the appeal— if 1 have any appeal to make— to you gentle- 
men of the Senate. I ask you if you will not meet your brother lawyers and judges, 
lay aside your statesmanship for the moment, and put yourselves back with us and 
realize the responsibility which judges and lawyers haA e to the people of this coun- 
try who are back of them and who are helpless to defend themselves. And under 
these circumstances does it not justify you to cast your vote as a vote of confidence 
to them? Without reference to any particular form, or what they are going to do at 
all, that you will let them go ahead and simplify the ])rocedure any way they want 
to do it? ' That is the thing really before you, and that we ask you to do. 

Senator Sterling. If you will pardon me 

Mr. Shefton. Certainly, sir. 

Senator Sterling. 1 have in mind the many hundreds of what you may call country 
lawyers, in the little county seat towns, whose practice is not an appeal practice. It 
is a rare thing, perhaps, that they will have a case in the Federal courts. They will 
welcome, it seems t(^me, a Federal statute which will, in a law case, make the pleadings 
and proceedings in a Federal court case the same as in their State practice, which they 
know. They know that practice. Those are the lawyers that 1 think, as a rule, are 
not cordial toward making this change. 

Mr. Shelton. I will ask your permission to bring to you letters from a large number 
of country lawyers. The country lawyer is the person to whom you refer? 

Senator Sterling. Yes. 

Mr. Shelton. Letters from all over this country. I do not know of a more patriotic 
man than the country lawyer, or a man that is more active in the affairs of his particular 
neighborhood. I do not know of any man who would resent, probably, more to be 
told that he would be unpatriotic enough to put his personal gain in the way of what is 
for the general benefit. 1 have had the pri\'ilege of going into 14 States as a lawyer, 
and have mingled around more or less with country lawyers, and when that point was 
raised by the learned Senator from Montana a few years ago. when 1 was here, when he 
first raised it — I believe it was eight years ago 

Senator Walsh of Montana. It was a long time ago. 

Mr. Shelton. It was a long time ago — I took that and got it out to as many lawyers 
as I possibly could, and 1 sent it to as many State )>ar associations as possible and piit it 
into the reports you have there, and tried to have as many see it as possible in that way. 
I sent it all over the United States; and we have replies received from those lawyers. 
What is the situation? The lawyers of the country are just as patriotic, and they have 
just as much integrity in their business, as those in any other business. The bankers 
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of the country have accepted reorganization of their business. Surely the lawyers 
Tvould be as patriotic as bankers. I do not believe there is any country lawyer in this 
country who is going to remain quiet when the matter is presented to him, and it is 
stated that he is going to prevent the passage of this bill, without being heard to the 
contrary. 

In the second place, is it going to be so much work to learn this system? All that a 
man has to do is to get the system of rules and go before the court; and as Mr. Taft says 
in his communication — that is the reason I put it to you — ^he says, "All you have to do 
is to write a letter to the court." He will be there when his case is called, and he has 
notliing to learn. That will be as simple as may be*. 

I will make this statement to you, also. Here is another thing you have overlooked, 
that there is not one country lawyer out of a hundred that knows the Federal practice. 
Every last one of them would have to engage some one to go into the United States 
court with them after they get there. Down in North Carolina I am just as familiar 
with conditions as I am in my own State, and I know there are few men in the State 
-who know that practice; and I know it is the case in South Carolina — is there anybody 
here from South Carolina? — I know it is the case in Maryland, in the city of Baltimore; 
and I know it is so in the city of Richmond, Va. ; and so it is in the State of New York, 
and I think Mr. Taft will bear me out in that respect, that Federal practice is not any- 
thing like the State practice at all; and I think I am using his language when I say, 
Is there any way in the world in which you can make the courts conform to the State 
practice? 

Mr. Taft. What I said was, I did not think there was any way short of impeachment. 

Mr. Shelton. That is a little stronger than I thought it was. 

Senator Shortridge. I suppose it would be conceded that Congress has the power 
to pass a law requiring strict literal observance of the State practice. 

Mr. Shelton. 1 do not believe it is possible. But you raised the constitutional 
point. I know good judges say that it can not be done, for the simple reason that the 
court is not going to put itself in the position of doing injustice. It is not going to 
do it. 

Senator Shortridge. Under our system it is not competent for the court to over- 
rule the judgment of the legislative branch i^on that ground. 

Mr. Shelton. I will say this, that so far as the rules of court are concerned, it is 
inherent in a court to make those rules, and that when this Government first com- 
menced, it commenced Vith the court making its own rules. I have not referred to 
that at all. The Congress took that up, as the Supreme Court said, ■vN'ith the idea of 
bringing about uniformity as a matter of political expediency. That is why they did 
it. Then, when Congress had once started it, it followed the precedent set l)y all 
legislative lodies, and it continued to usurp more and more power. You commence 
to legislate upon some other ground, and you keep on doing it until you have ended 
by taking practically the entire power. 

Senator Shortridge. I should say Congress has power to legislate concerning 
every tiling referred to in this bill. It would seem to cover practically all rules and 
regulations as to procedure from the commencement of an action until its final ter- 
mination and satisfaction of any judgment rendered. Personally, I am inclined to 
think that the Congress has that power. 

Mr. Shelton. Why, Senator, you would not be doing anything else except passing 
little 8ta,tutes to do something that a rule of court would do in a few minutes. 

Senator Shortridge. Assuming Congress has that power, then I am inclined to 
think it would have power to pass a statute expressly requiring ol servance of the 
several States' procedure. 

Mr. Shelton. You are drawing a line. I would like to answer you in the right way. 
I do not think you could. Once before, the Senator from Montana put up a consti- 
tutional proposition like that; and I would like to answer that. I thiuk you would 
meet with 'constitutional objections. I think you will find that the courts have an 
inherent right to protect themselves in the minutiae of the details 

Senator Shortridge. We may pass statutes of limitation, may we not? 

Mr. Shelton. Yes; you can do that all right. But here is the analysis of this thing, 
and then I am through. The idea is to make an equitable division of power between 
the legislative department and the judicial department. 

Senator Shortridge. Yes. 

Mr. Shelton. The proposed bill would vest in the Supreme Court the exclusive 
power to prepare for the trial courts all necessary rules and regulations and gradually 
perfect them. It divides all judicial procedure into two classes; that is, (a) jurisdic- 
tional and fundamental matters and general procedure, and (b) the rules of practice 
.directing the manner of bringing parties into court and the course of the court there- 
after. The first class goes to the very foundation of the matter and may aptly be 
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denominated the legal machine through which justice is to be administered, as dis- 
tinguished from the actual operation thereof, and lies exclusively with the legislative 
department. 

One is the board of directors and furnished the engine and all of its equipment, and 
the other is the engine driver, and he looks to the minutia* of operation. 

This bill prescribes what the courts may do, who shall be the parties participating, 
and fixes the rules of evidence and all important matters of procedure. The second 
concerns only the practice, the manner in which these things shall be done; that is, 
the details of their practical operation. Concisely stated, the first or legislative class 
provides what the courts may do, while the second or judicial class regulates how 
they shall do it. Then, I say this, to show you what future changes have got to be 
made, that we desire to emphasize that the statute will necessitate no alteration of 
the present procedure upon any jurisdictional or fundamental matter. In other 
words, you will make no changes m the judicial code what ever except just to provide 
that the court shall make the rules for detailed procedure of the court. You want to 
bear in mind that Congress can repeal it at its pleasure. The most important t ing 
of aU is that the proposed rules will not have the effect of a statute. 

Now, I want to direct your minds to page 15 of this report. I want you to see who 
is supporting this bill. In 9 years' time or 10 years' time opportunity has been had 
to get this bill sent broadcast throughout the United States. The lawyers sent it 
broadcast in order to defend themselves against the movement against them because 
of the unsatisfactory manner in which justice was being administered. As a matter 
of fact, you know that the lawyers are perfectly helpless, because Congress passes 
statutes for the regulation of these things and the lawyers can not change them; nor 
can the judges. 

I want to say to you that this matter has been through all the stages of investigation 
and education, and now it has arrived at the stage of legislation. There is not any- 
thing that has not been considered by the learned people of this country, the judges, 
the teachers of law; and everybody that has ever gotten hold of it has approved it, 
and 45 Stat^. bar associations have indorsed this program, that these things be done. 

Senator Colt. Senator Shortridge, if you should carry out your proposition prac- 
tically, and Congress should legislate a?you suggest, would you not have 48 dLstinct 
codes of practice on the common-law side of the courts? 

Senator Shortridge. Yes; assuming that all the States differed from one another. 

Senator Colt. If you were dealing with this question de novo you would not think 
of advancing that proposition, would you? When the cases come up to the Supreme 
Court, just tnink, it must be a hindrance to the decisions of the court, if they have got 
different systems of pleadings and procedure on the common-law side of the court. 
Now, would it not be in the line of simplification if there are not practical consider- 
ations in the way, to have a single system of procedure in the common law, the same 
as they have in equity, in the P ederal courts? 

Senator Shortridge. My observation was prompted by the remark of the speaker, 
that it really went to the power of Congress to deal with. 

Senator (jolt. Is that the subject matter before us? 

Senator Shortridge. I think the first thing is the constitutional question. That 
never troubled me much. Among lawyers it ought not. 

Senator Colt. It is a custom with many, if they have a poor case, to cite the Con- 
stitution. 

Senator Shortridge. Yes. 

Mr. Shelton. I would like to have put in the record at this point, what I was about 
to state, the list of names of those or^nizations indorsing and supporting this measure. 

Senator Ernst. That can be put m the record. " 

(The list referred to is as follows:) 

The National Association of Credit Men, the Chamber of Commerce of the United 
States, the Southern Conunercial Congress, the National Civic Federation, the Com- 
mercial Law League of America, 45 State bar associations, the deans of the leading 
schools of the country, the law journals and periodicals, and the judicial section of 
the American Bar Association. 

STATEMENT O F M B. CHAKLES A. SEVERANCE, PRESIDENT OP 
THE AMERICAN BAR ASSOCIATION. 

Mr. Severance. I do not want to detain the committee at all in the matter of a 
fuU argument of this question. I have been interested in it a good many years. I was 
on the committee, I think, that made the report that Mr. Shelton suggests will be, 
handed in. 

The committee at that time was composed of Mr. Shelton — as always — Judge Taft, 
and I think Judge Dickinson, and I think one or two others, and myself. 
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I want to answer the suggestion made by the Senator as to the attitude of the country 
lawyer in this matter. Inave not found that the country lawyer takes the position 
that the Senator suggested, and I think the view of the country lawyer is best shown 
by his attitude when this matter has come up before the State bar associations of the 
country. As you know, the State bar associations are very largely attended by the 
country lawyers. They do not go to the American Bar Association as much, although 
a go©d many of them do attend our meetings, but they always go to the State meetings. 
These meetings are held in the various county towns, and it is a matter of fact that this 
matter has been considered, and carefully considered, by committees of the State 
bar associations and acted upon by those associations, with the result that the associ- 
ations of 45 out of 48 States have indorsed this proposal. 

Senator Walsh of Montana. It was a perfectly one-sided presentation, though. 

Mr. Severance. I do not know whether that is so or not. 

Senator Walsh of Montana. Who ever did present the other side of it? 

Mr. Severance. 1 do not know. I hope you did, in Montana. 

Senator Walsh of Montana. 1 did, in Montana. 

Mr. Severance. I can not speak for all the States, but I think it must be presumed 
that the niatter was considered, because I think you will find, as I have in attending 
the association meetings in the various States, that the lawyers take those proceedings 
rather seriously. They do not commit themselves to matters without consideration; 
and it is a niatter of fact — whether Senator Walsh is right or not; we have no evidence, 
but I suppose the presumption is to the contrary — that 45 of the State bar associations 
in the country have indorsed this proposal. 

It is also a fact that it has been indorsed eight or nine times by the American Bar 
Association. 

It is a fart that it has been indorsed, among other bodies, by the National Associa- 
tion of Credit Men. 

There is in this countr>' an organization known as the ( 'ommercial Law League of 
America, that is composed very largely of lawyers who devote themselves to commer- 
cial law, and it is a very large organization. I have forgotten how many members 
it has, but it seems to me thev have 30,000 members. It is very widely scattered all 
over the country. I spoke before their national convention last siunmer. There 
were 000 or 700 lawyers present at that meeting. I did not speak on this subject, 
but I merely cite that to show that I know something about it. That league has, I 
think without dissent, indorsed this proposal. 

- So that 1 do not think, Senators, that you can proceed upon the theory that the bar 
of the country, both city and country, is opposed to this measure; or that you can 
feel otherwise than that they are in substantial unanimity in favor of it. 

It has been indorsed by other organizations not so strictly legal in nature. It is 
also the fact that it has been indorsed by the organization of deans of the law schools 
of the country. In fact, \ve bring to you all the expert testimony in favor of the 
measure that it is possible to procure, in this country; and we speak for the expert 
view of the bar over the country generally. 

Now it is a fact, as was stated by Senator Kellogg in opening this discussion,. that 
ou have no uniformity at this time between the State and the Federal procedures, 
'ou have a very mixed situation. In this report, which will be left witn you, you 
will find references to 30 or 40 — I think I am safe in saying that many — matters of 
more or less importance in which the Federal courts have been unable to apply the 
statutes of the different States. 

There is another thing, and that is this, that the codes that have been enacted in 
the different States have not been scientific . They are amended every session of 
the legislature. Somebody will come in with some idea of his, and without much 
consideration an amendment will be put upon the code, and we will have a change; 
and the great, underlying purpose that we have in mind in urging this legislation, 
is to put into the hands of the most expert body in the A\orld the making of simple, 
practical rules of practice \^'ith which anybody can familiarize himself. 

The country lawyer is a very able lawyer, as a rule. If we speak from the stand- 
point of the country lawyer alone, he has time to think, and has time to consider 
his cases; and any of us who have had occasion, one lime and another, to go up against 
country lawyers, have found that we have to be mighty well prepared with our case. 
He has time to consider and prepare his case, and he is not asking any indulgence. 

Senator Colt. I think we were all originally country lawyers. 

Mr. Severance. I think so, most of us, outside of New York City; and I believe 
that is at times considered a part of the United States. 

Senator Colt. Have you anywhere, in any of the reports, a printed summary of the 
argument against the working of this present system? 

Mr. Severance. No, sir; I have not. 
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Senator Colt. I would like to see a summary of the objections, because we have 
lived under it for a good many years. You state them, I suppose, in the argument 
for the adoption of this? 

Mr. Severance. Yes, sir. 

Senator Colt. That is, those who are in favor of it would state the objections to the 
present system, I mean? 

Mr. Severance. Yes, sir. 

Senator ('olt. I was wondering whether anybody had summarized the objections 
and, we will say, the denials of justice, or the postponings of justice under the workings 
of the present system. 

*Mr. Shelton. I will see that you get that. I will send you a book. 

Mr. Severance. Mr. Shelton has written a good book on that subject. 

I did not come here to take up your time any further. Mr. Shelton has stated our 
views and reasons. But I did want to tell you that when we say this we are speaking 
for the bar of the country and with substantial unanimity. 

Mr. Shelton. It has been shown that not as much as 50 per cent of the time of the 
court was taken up in considering the justice and merits of causes, but in procedure. 
Those are actual figures, of six years ago.. I will send you those. 

Senator ('olt. You know, the lawyers are, considered as a body, for that; but there 
is quite an element in the committee that is now, at the present time, rather against 
change. 

Mr. Shelton. That is why we ask it here. Senator Sutherland wrote a report. 
This matter has been before your committee once before, and you will find his report 
there. 

Also Senator Walsh. I did not bring Senator Walsh's because I thought he would 
do it himself. That report, with your permission, I will furnish you, with the tabu- 
lated figures. Thank you. 

Senator Ernst. WTio is it that desires to be heard next, Mr. Taft? 

Mr. Taft. We have several bills here, Mr. (/hairman— — 

STATEMENT OP SENATOR THOMAS J. WALSH, OF MONTANA. 

Senator Walsh of Montana. Mr. Chairman, if Mr. Taft will excuse me, if this is all 
that is to be said on this bill authorizing the Supreme Court to fix rules for the trial 
of actions at law, I would like to say something while these gentlemen are here. 

Senator Ernst. Does anybody else desire to say anything on the matter? 

Senator Walsh of Montana. While they are here I woidd like to say a few words 
to the committee, so that these gentlemen may hear it, chiefly because, Sir. Chairman, 
in my view, no one has ever attempted even to repl/ to the objections that have been, 
urged here in this committee, for nine years, a^mst this bill. 

We are advised by Mr. Shelton that the legislation has gone through two of three 
stages, investigation and education, aud now legislation is the next stage. And my 
esteemed friend here, Mr. Severance, president of the American Bar Association, tells 
you that the matter has been canvassed by the same association, and the> are for it ; 
they represent the country's bar. 

Now, the fact about the matter is, Mr. Chairman, that the c6imtry for 9 or 10 years 
has been circularized in favor of this measure, and every argument that can be ad- 
vanced in favor of it has been spread broadcast. But most of those interested in the 
legislation have never even taken the pains to examine the minority report of this 
committee — which is really the majority report. 

The matter came before the committee quite a good many years ago. It came here 
ill 1914, as a matter of fact. It was urged by Senator Root, then an exceedingly influ- 
ential member of this committee. 

Mr. Shelton. Will you pardon me if I interrupt you? 

Senator Walsh of Montana. Yes. 

Mr. Shelton. Your minority report is there in the form of a Senate document. 

Senator Walsh of Montana. It never was furnished to me by any member of the 
bar association who was advocating this legislation; nor was any document ever put 
out even adverting to the arguments that have been urged against it. Now, tiiat is 
the situation of anairs. - 

Another thing I want to speak of. I was in Chicago a year ago last fall and had a 
very kind invitation from Col. Wigmore to come and take lunch with him. He wanted 
to talk with me about this measure. Of course, I was very glad to accept. 

Introducing the subject, I said to him, "Now, Colonel, I would like to hear what 
you have to say, as I have not heard any of the gentlemen who are in favor of this 
measure talk at all about the objections that have been lurged to it. I would like 
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to hear what you have to say about it." He said, ''To tell the truth, Senator Walsh, 
I never heard any objections urged to it; " and he was utterly oblivious to the objec- 
tions that have been threshed out in this committee and have been regarded as 
sufficiently pursuasive by a majority of the committee, so that until now no favorable 
jeport on the bill will be made. 

The discussion, so far as it has referred to. opposition in this committee, has had a 
personal tinge, and that is a thing that I feel at liberty to speak of. I am supposed to 
be the evil genius who has stood in the way of the enactment of this measure. 

At oiu" last meeting, on yesterday morning, it was stated that we would have the 
pleasure of meeting you gentlemen here to-day. Senator Cummins said he was not 
able to be present, but that he was resolutely opposed to the measiu-e, as he ever was. 

We say in the first place, in respect to this bill, that if you have uniformity as be- 
tween the different States in the matter of the procedure in the trial of actions at law, 
by that same token you must, of necessity, have dissimilarity in each State between 
the State practice and the practice in the Federal courts, and the practitioner must 
learn two systems of practice instead of one. No one has ever attempted to answer 
that contention. 

It would be exceedingly convenient, as a matter of course, for all these estimable 
gentlemen h^re who practice throughout a dozen or 20 States to find exactly the same 
j>ractice prevailing there — that members of the American Bar Association — that they 
find in their own States. The trou})le is that there is not one lawyer in a hundred who 
ever goes beyond the boundary of his State to try a case either in a State or a Federal 
court: and when he does, he naturally associates some local man with him. 

I speak as belt>n^ing to the class of lawyers — when I was in practice — who would 
he benefited by this departure, because my practice was not confined to the State of 
Montana. I figiu*ed up the other day and I lound that I tried lawsuits in more than 
half a dozen States — actually tried them — and took part in one proceeding or another 
in nearly 20 different States. But I can not believe that it is wise legislation. 

They say they must learn two systems now, because the Federal practice is essen- 
tially different trom the State practice in each State: that it is a conglomeration. 

Of course it is not possible, Senator Shortridge, to have a statute effective which 
would make the same system applicable in every particular. Ellsworth was a pretty 
wise legislator as well as a wis3 judge, and he drew that statute, that the practice 
shall be "as near as may be." 

For instance, here is a motion for a change of venue. Everyone can see at once that 
the statute in relation to a change of venue for a case in a State court could not be 
made applicable — it would not be apj)lioable and could not be made appUcable — in 
the Feaeral court. 

And then, on the other hand, Federal statutes come in and change the rule pre- 
scribed by the State statute; so that there are two elements which go to make up the 
difference between the practice in the State courts and the practice in the Federal 
courts. 

So that there is, in some respects, a xlifference; and these gentlemen have endeavored 
to magnify it as much as possible, and they have pointed out to you particulars in 
wluch the Federal practice is different from the State practice. 

But when they list the whole thing, what does it amount to? It does not amount to 
anything. The things in their very essentials, in their substance from beginning to 
end, are identical. 

A man starts a complaint in the district court in my State. He files his complaint. 
A summons is issued; the summons is taken out and served; the answer or demurrer 
must be served and filed within a certain time in the State court, as it must be in the 
Federal court. 

The answer is subject to certain action,, and so on down the line. 

The same with the remedies. He wants to get out an attachment; he gets out an 
attachment as well in the Federal court as in the State court. If he wants to get a 
^vrit of replevin, he proceeds in the one court exactly as he does in the other. 

Senator Sterung. Does he foUorw the practical forms and modes of procedure by 
the terms of the statute? 

Senator W.\lsh of Montana. No. When Col. Wigmore made that statement to me, 
namely, that there were two systems now, and I asked him to point out to me wherein 
the systems were different, he proceeded to tell about the taking of depositions, and 
of course there is an essential difference there, and because his mind has been directed 
on the matter of evidence — you are all familiar with his very praiseworthy, valuable 
work — he pointed out the difference there. It is different because Congress has 
legislated upon the matter of taking depositions. 

And, by the way, it Is held, so far as that is concerned, that in taking depositions 
in the Federal court one may follow either the State or Federal practice. So that 
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there is no harm done there. The very details in the two systems are exactly the 
same. And even if it be true that a rountrv liawyer does find it advisable usually to 
associate wi'h him a man who is familiar with the Federal practice, if he has ambition 
enoush to progress in his profession, he has only a very little to learn in order to be 
equally skillful in the Federal rourt as he is in the State court; he has simply to inform 
himseff as to th se few particulars in which there is a difference. He can, in a day's 
work, familiarize himself with the differences as listed here before you. 

No\^ , the question is, when we legislate for the convenience of lawyers and litigants, 
for that matter, are we goinj? to legislate in the interest of one lawyer as agairst one 
hundred lawyer^ 

Second, it is said that this is in the interest of simplification, and Mr. Shelton states 
that the disadvantages of the present system have been set out in the repwDrt of Sena- 
tor Sutherland. That argument is elaborated without end. Lists are made of tne 
innumerable questions of practice that arise under the present system and hsts are 
given of the number of cases here in which questions of practice arise. Of course 
that is unfortunate; it is unfortunate that the time of lawyers and the time of courts 
should be taken up ir the determination of questions of practice, and it is a tragedy 
when a case is lost or a valid defense is not made just simply because some lawyer 
has not conformed to the practice. But that proves nothing. 

Before I pass from that. Mr. Shelton refers to the fact that we have elaborate works 
telling about Federal practice and instructing lawyers about Federal practice, to show 
that it is something essentially different from the State practice. Of course Foster's 
Federal Practice takes up, first, the question of jurisdiction — the question of whether 
or not a Federal coiu-t has jurisdiction in a case or has not jurisdiction has given rise 
to a multitude of decisions. That is dealt with. 

Then, works on Federal practice deal with practice in equity cases as well as law 
cases. 

But if you conceive that a few simple rules are going to settle all these questions, and 
that there never again will be any questions of practice to vex the lawyers or the 
courts, you are simply tlirowing aside the experience of the ages. 

We have rules of practice in Federal cases established away back in 1823. Daniell's 
Chancery Practice is a voluminous work, three volumes, according to my recollection, 
of discussion of those rules and their ancestors the English chancery rules, and adjudi- 
cations made under those rules. Oftentimes a case is lost or won by reason of the 
construction that is given to the rule, or the application in the particular case. • 

Beach's Equity Practice is two large volumes. 

You can not get rid of these questions. It is said that the Supreme Co\irt will adopt 
a system 

Senator Colt. Is not that the case also with the New York Code? 

Senator Walsh of Montana. I was going to speak about that. I will speak about 
that now. They say a few simple rules and there never will be any questions of 
practice. We can not forget that* Da\'id Dudley Field was inspired with the same 
idea. He was aroused by the condition that these gentlemen present before you, 
that so much of the tinpe of the courts was taken up by the determination of questions 
of practice. He was going to devise a system which would consist of a few simple 
rules, so plain and so simple that no man could go awry in them; but questions of 
practice arose in such abundance in the State of New York that they set up a 8i)ecial 
collection of practice reports that contained nothing at all except determination upon 
questions of practice. 

Mr. Shelton. Those were under statutes — State statutes. 

Senator Walsh of Montana. What is the difference? 

Mr. Shelton. They are rules of practice. 

Senator Walsh of Montana. What is the difference whether you have a rule of prac- 
tice or not? An action is begun under the code by the filing of a complaint, which 
complaint shall consist of a concise statement of the facts constituting the plaintiff*8 
cause of action. Can you get a rule of the Supreme Court that is more simple than 
that? And yet we know that that has given rise \o thousands of questions 

Senator Colt. I should say that there was a little less elasticity in a statutory nile 
than there is in a rule made by a court. 

Senator Walsh of Montana. I do not know about that, but that might be the case 
if it was a rule of the court construing it. 

Senator Colt. Yes. 

Senator Walsh of Montana. The district court now has power to make its own rules; 
subject, of course, to the statutes: and those rules may have some degree of flexibility 
because they are made by the judge himself, and he can possibly even waive the rule 
in certain cases; but these are rules that are to be made by the Supreme Court for 
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tJie guidance of the district court out in Montana; and how can such a rule be more 
flexible than a rule that is laid down by the statute of the State? WTiat reason is 
there why it should be? 

Senator Colt. It is perfectly true, Senator Walsh, that in the New York Code they 
had to take those formulas and put them into rules and words. The question was 
**What does it mean?" But that ground has been gone over in the common-law 
pleading and practice, so that there is no question. I mean that they had to construe 
"what the rules meant. 

Senator Walsh of Montana. Exactly; so that they cast aside the system that they 
had, and they introduced a new system; and of course every astute lawyer will raise 
questions as to the application of a particular rule to a particular case, and that presents 
a case for adjudication; and you are going to go through exactly the same trouble, 
exactly the same travail, imtil you finally get adjudications upon those rules of the 
Supreme Court that will reduce the thing to a system such as we have now. And in 
the meantime, multitudes of cases will be lost because the practitioner did not apply 
the rules properly in his particular action. That was the case in New York. Multi- 
tudes of cases fell down because the meaning and intent of the code was not under- 
Btood and complied with by the lawyer. It was an awful expense to put the country 
to; but we have finally gone throiigh that travail; and now it is proposed to establish 
a new system. Now, maybe the members of the Supreme Court at this time will be 
iviser men than David Dudley Field was. 

Senator Shortridge. May I ask you a question there? 

Senator Walsh of Montana. Yes. 

Senator Shortridge. It is proposed by this bill to give this rather extensive power 
to the Supreme Court? 

Senator Walsh of Montana. Yes. 

Senator Shortridge. Has anyone been able to anticipate with any degree of cer 
tainty what system the Supreme Court would set up? 

Senator Walsh of Montana. Not at all. That system, whatever it shall be, will be 
either one approximating the old common-law system which obtains in quite a good 
many States — I think in the State of Virginia and the State of Michigan, and in the 
State of Pennsylvania — or it will be some system approximating to the code system 
prevailing in your State and in my State; or it will be something esssentially different 
from either of them. If it corresponds to the old common-law system , our lawyers will 
sweat, because they are not fainiliar with it. If it corresponds to our code system , 
it will displease all the lawyers in the conmion-law States, who never would agree to 
the code system. And if it is something different from both of them, all of us will have 
to begin from the ground up and learn a new system. 

Now, what is the gain that is to ensue from introducing an entirely new system of 
procedure? What is it that is going to be gained? You are not going to improve the 
thing so far as questions of practice are concerned. You are going to multiply ques- 
tions of practice. You are not going to gain in uniformity, but to lose in uniformity. 

Senator Nelson. Senator Walsh, may I interrupt you? 

Senator Walsh of Montana. Yes, sir. 

Senator Nelson. I conceive one of the great blessings of the code procedure to be 
the fact that you could dispose of all the issues in a case. If the suit was an action at 
law under the conimon law and you had an equitable defense, you could interpose it 
in the case and have the whole issue, whether your defense was a legal defense or an 
equitable defense. Now, the question to my nund is, what would the Supreme Court 
do if they allowed that? 

Senator Walsh of Montana. They could not allow that, Senator. It has been held 
that by virtue of the Constitution the two must be kept separate. 

Senator Nelson. I know that they have held that it was in law distinct, but if the 

rules of the court 

Senator Walsh of Montana. I notice that one of these particulars in which it is 
alleged or suggested that the practice in the Federal courts is essentially different 
from the State courts, is that in the Federal courts you can not interpose an equitable 
defense. Of course that is correct. But you could not interpose an equitable defense 
under the new system in an action at law. In other words, the Supreme Court could 
not devise rules under which an equitable defense could be set up in a law case, if I 
understand the Supreme Court decisions aright. 

Senator Nelson. I want to call your attention to one case where the Supreme Court 
could not get around such a defense. If a case is begun in a State court in a code State, 
and an equitable defense is made in the case — purely an equitable defense — and the 
ease raises an issue in the highest coui t of the State which would warrant an appeal 

9263^—22 2 
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to the Supreme Court, and the Supreme Court admits it; if both law and equity were 
blended 

Senator Walsh of Montana. No; I think you are right about that. 

Senator Nelson. Would not the Supreme ('ourt have to suBtain the equitable 
defense to the cause of action, pissing upon all the questions involved? 

Senator Walsh of Montana. Yes; but my understanding is that when it goes to the 
supreme court of the State, questions of practice never arisie, because the Supreme 
Court follows the practice as determined in the State court; but in a transferred case 
of coiu-se the case has to be divided, if there is an equitable defense, and the law action 
must go on, and a separate eaui table action must be instituted. 

Senator Colt. Senator Walsh, would not the Supreme Court naturally go along the 
line of the common-law pleading? For instance, in Massachusetts they have a simpli' 
fied form of common-law pleading. 

Senator Walsh of Montana. Yes. 

Senator Colt. And under the practice in the Supreme Court distinguishing between 
equity and common law, would not their action be naturally framed upon simplifying 
the pleading? 

Senator Walsh of Montana. I do not know. I rather think, Judge, that the result 
would be that it would depend upon whether the members of the Supreme Court 
were bred under the code or the common law; I would naturally think the system 
would incline one way or the other. 

Senator Spencer. Have we not now an express statute that permits an equitable 
counter claim in the Supreme Court? 

Senator Walsh of Montana. A Federal statute? I do not know what it is. 

Senator Spencer. Have we npt now an express statute that allows an equitable 
counter claim to be filed in all cases? 

Senator Walsh of Montana. Not that I know of. However that may be, it is tried 
as an equitable defense. 

However, there are two things that I want to suggest. We are pointed to the 
experience of Great Britain under a similar system, and they say it works first rate 
in Great Britain. Mr. Shelton just told you how amicably they ^t along in England; 
how when a lawyer comes into court and has a demurrer sustained, they agree that 
he shall amend his complaint and they start over again. Human nature is pretty 
much the same, I suppose, in Great Britain as it is here; but I want to remind you 
that Great Britian is a very small territory, with a homogenous people. My recol- 
lection is that the whole area of Great Britain is not as large as the States of Ohio 
and Indiana put together, while our territory is stretched over 2,500 miles, and the 
people of California have very different ideas about the kind of procedure that they 
desire to follow, from the people who live in the State of Delaware or the State of 
South Carolina or Georgia or Florida; and while a system might work very well 
within an area as limited as that of Great Britain, it does not follow, by any means, 
that it would work well in ours. 

Another thing. It is suggested that it is so easy to modify these rules if they do 
not work well, as compared with the situation as it is now. I can not conceive of 
any more Procrustean system than that proposed, where a change can not be made 
except where you get the Supreme Court to make the change. Those men are 
absorbed in their judicial work. They are rushed all the time. They are worked to 
death. How is a lawyer out in the State of California, who thinks that one of the 
rules does not work very successfully — ^how is he going to go about to get it changed? 
He has got to proceed in some way to agitate the subject and get the a{>proval 
perhaps of the bar of the entire coimtry, before he can get it changed. 

You will bear in mind that these equity rules remained practically unchanged 
from 1823 down to, my recollection is, 1912 or 1913, until the very language of the 
rules had become obsolete, before anybody could get them changed. The termi- 
nology was 50 years behind the times. It took years of agitation before you could get 
made the sensible change in the equitable rules which permitted you to bring your 
witnesses into court and have them face the judge^ and let the judge look them over. 
You could not even get the rule changed to permit that to be done, for years. And 
so I think that the ease with which changes in the rules may be made is a very 
weak argument. 

These are the considerations, gentlemen, that operate with me and impel me to 
oppose the measure. 
Senator Ernst. Mr. Taft, we are ready to hear from you. 

STATEMENT OF MR. HENRY W. TAFT, OF NEW YORK CITY. 

Mr. Taft. I have nothing to say upon this pending bill. The gentlemen whose 
names I gave are members of the committee on jurisprudence and law reform. But 
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we are intereeted in four bills that have been recommended by the American Bar 
Association. 

I will ask that the first bill to be taken up be the Senate bill 1011 , relating to removal 
of causes from the State court to the Federal court. 

This matter has been frequently^ under consideration by the American Bar Asso- 
ciation for a number of years, and it has been pressed upon us by the great dissension, 
if I may call it such, among the courts in the different districts m relation to an inter- 
pretation of the law. 1 am not going to trouble you with going in detail into the 
matter of the study of the decisions throughout the country, but, perhaps, it will 
suffice to say that there are a multitude of (questions, a multitude of decisions — con- 
flicting decisions — as to what is the proper district to which a suit brought in a State 
court should be removed. 

Section 51 of the Judicial Code provides for the cases in which Federal courts shall 
have ori*?inal jurisdiction; that is to say, it provides that a suit may be brought in 
the residence of either the plaintiff or the defendant; and it is that section which has 
led to so much difference of opinion among the courts as to the removal statute. 

Many cases may be brought throughout the country in States where neither the 
plaintiff nor the defendant resides. There may be a variety of facts which give 
jurisdiction to the court. 

In my State of New York, for instance, if a defendant may be served within the 
State, in some cases jurisdiction is vested in the State courts. Questions arising with 
reference to property are properly to be heard in the State courts; attachment suits, 
replevin suits. I need not go into a long statement of the cases in which such juris- 
diction may obtain; and in those cases the State courts may retain jurisdiction, even 
though neither the plaintiff nor the defendant is a resident of the State. 

In such cases as tnat the Federal courts have very much differed in construing this 
removal statute, and the purpose of this bill is to settle, once and for all, what is the 
proper district; and it provides that in all cases of removal where the defendant is 
not a resident of the State, district, or division of the district in which suit is brought 
the district court of the United States for the proper district shall be the one having 
jurisdiction in the district or division thereof where suit is brought, notwithstanding 
any provision of section 51. 

Senator Ernst. Is that language ''notwithstanding any provision of section 51" 
in the bill? 

Senator Nelson. That is not in the printed bill, S. 1011. 

Mr. Tapt. I do not know. It is in House bill 10142, and I think it is in the Senate 
bill that Senator Nelson introduced last. 

Senator Ernst. No; that provision is not in that bill. 

Senator Shortridge. What are those last words? 

Mr. Tapt. It reads, "notwithstanding any provision of section 51 of the act." 

That was not in the bill as it was oriMally drafted by our committee, but on the 
suggestion of Mr. Charles A. Boston, of New York, who nas had perhaps more expe- 
rience in this matter and has dealt with it more copiously than anybody else, he hav- 
ing suggested that we insert that to avoid all question as to any conflict between this 
provision of the statute and section 51 of the Judicial Code, that was inserted. That 
ia the section which determines the question of original jurisdiction in the district 
courts. 

Senator Nelson. And that only determines it in a special case, if you will notice. 
When the jurisdiction is founded only on the fact that the action is between citi'ens 
of different States, suit shall be brought only in the district of the residence of either 
the plaintiff or the defendant. 

Mr, Tapt. Either the plaintiff or the defendant. 

Senator Nelson. But suppose a case where they are not residents of different 
States. Then, you have not provided for it. 

Mr. Tapt. But such a case as that is not removable. Without diversity of citizen- 
ship it is not removable and this statute only relates to the power of removal. 

fi is rather interesting to see how the courts have decided this question. In a 
report of our committee, which the secretary will furnish to the inembers of this com- 
mittee, you will perceive on pa^e 2 of that report the way in which the courts have 
decided this question, and citations or references to the decisions are appended. 

A suit can be so removed from a State court, though not within the apparent cate- 
gory of removable cases, if neither party is a citizen of the State within which the suit 
is brought. There are citations to that effect. There are also citations to the exact 
, contrary, of cases decided by the courts throughout the country. 

The flame has been held with reference to the plaintiff being an alien. It haa been 
decided both ways. 
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So it has been decided that a case may not be removed across a State line. Also, by 
equally high authority, it has been decided the other way. 

Senator Shortridge . Pardon me, were not those cases carried to the Supreme Court? 

Mr. Taft. For some reason no definite decision has been made by the Supreme 
Court; but I doubt whether, under the present practice, it may be decided by the 
Supreme Court. It seems clearly a case where legislation ought to clear up the 
difficulty, and oiu* association has for some years been considering the subject, and 
really it is a discredit to the administration of justice in the Federal coiuts that there 
should be that conflict — and it is a perfectly honest conflict — of opinion among judges, 
because it is a question as to which there are two sides. Here is a declaration of policy 
as to the jiuisdiction of the Federal courts which says that an original suit must be 
brought in the district of the residence of either the plaintiff or the defendant. Now, 
it is a perfectly reasonable view to take that that was intended to apply to the case of 
a removed case, so that it must be a case where the defendant or the plaintiff was a 
resident. 

On the other hand, is the view that the removal statute has no relation to the ques- 
tion of original jurisdiction, and is based solely upon a diversity of citizenship, and 
was intended to cover the cases where there were foreign residents, aliens, or what 
not, but where they were not both residents of the State in which the suit was brought. 
The contrary view is taken. And there does not seem to us to be any good reason 
why there sKould not be a declaration sustaining the view that where there is the 
diversity of citizenship a uniform rule should be adopted. That is the purpose of the 
first act. 

Senator Nelson. But do you not think, Mr. Taft, that with the words in lines 8 
and 9, " the proper district shall be the one having jurisdiction in the district thereof 
where suit is brought," you leave it vague? You still leave it vague and indefinite 
when you use the words *'the proper district." 

Mr. Taft. Well, Senator, the reason that language is used is that we did not want 
to unnecessarily change the language of the removal statute; and they have for many 
years used the words '*the proper district." 

Senator Nelson. And that has led to the confusion among lawyers. 

Mr. Taft. It has. 

Senator Nelson. Now, why not put in the district to which it shall be removed? 

Mr. Taft. I should not have any — the slightest — objection. 

Senator Nelson. Instead of using the phrase, ''for the proper district shall be the 
one having jurisdiction in the district or division thereof where suit is brought," now, 
why not specify the district and clear up the doubt? 

Mr. Taft. Only because the removal statute itself uses that phrase, " the proper 
district." This phrase, *'the proper district," is merely imported from the removal 
statute into this section which is an amendment of the removal statute. For us to 
change that, if you are going to strike out ''proper" from this amendment, then the 
removal statute also ought to he amended by omitting the words " the proper district. '* 
I am bound to say that it is the use of those words in the removal statute that led to 
all this confusion; but we do not wish to change that removal statute or suggest a 
change in the removal statute, but we thought that by giving a definition to *' the 
proper district" by these limitations, that is, by saying the proper district should be 
the one having jurisdiction in the district or the division where the suit was brought, 
notwithstanding the provisions of section 51 — because section 51 is the one to which 
judges have referred in refusing removal — we thought that it would be all right. But 
that is a matter of drafting, Senator, I think. 

Senator Nelson. That is what always bothered me, Mr. Taft, about this bill; the 
words "for the proper district." I did not see that we were getting anywhere. 

Mr. Taft. If you think that those words ought to be changed, I certainly would not 
oppose it. But I do think that if you do not change it in the removal statute also you 
will get into trouble. They ought to tie up together. Is there any other question? 

Senator Shortridge. Does it not leave the whole matter up in the air? 

Mr. Taft. I do not think so. If you will read the whole clause you will see it says: 

" In all cases of removal where a defendant is not a resident of the State, district, 
or division of the district in which suit is brought, the district court of the United 
States for the proper district shall be the one having jurisdiction in the district or 
division thereof where suit is brought." 

Those are the words that clear it up. You see, it is where suit is brought. And 
furthermore, the following language, "notwithstanding any provision of section 51 of 
this act," shall lead to a different interpretation; that is the effect of the act. 

Mr. Moore 8. Just turn it around and you will get it right away. 

Mr. Taft. How is that? 
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Afr. Moore 8. If you will invert that clause you will g^t it. The district in which 
suit is brought will be the proper district. It is just an inverted clause. 

Mr. Taft. If you want to amend the removal statute, and if you think it is best at 
this late day to abandon that ancient phrase * ' the proper district, ' ' very well. If you 
are going to retain it in the removal statute, it seems to me it is wise to retain it in 
this measure. 

Senator Shortridge, We live in a new age, and we might change it. 

Mr. Tapt. The next bill I wish to call the attention of the committee to raises a 
very interesting question that has been very much considered by the association and 
by a ^ood many other people also. It is Senate bill 1012. This is an act which 
authorizes what are known as declaratory judgments. 

This is a subject which has been attracting the attention of publicists and legal 
^writers for a good many years. Historically speaking, it has been dealt with by 
Prof. Sunderland of the Michigan University, and by Prof. Borchard of the law school 
at Yale College, and they have very much added to the literature of the subject by 
showing the extent to which the laws of the different countries, both in ancient and 
modern times, have authorized declaratory judgments. 

The English, in 1853, amended their judiciary act and authorized declaratory 
judgments, and it is variously asserted that from 25 to 60 per cent — that is rather a 
wide Umit for an estimate, but nevertheless that is because those who have examined 
it have examined only a limited number of the volumes of the reports — or at any 
rate there is not any question that a very large proportion, of the reported cases of 
England are rendered upon declaratory judgments authorized under the act of 1853. 

Scotland has had declaratory judgments for three or four hundred years, and they 
have been very much resorted to. 

In the recent reform of the practice act in New York State, you know we have 
cut down that code, Senator Walsh, to within relatively narrow compass. 

Senator Shortridge. The code of procedure, you refer to? 

Mr. Taft. The code of procedure, yes, sir. By an extensive re\dsion of the code 
of procedure, after a study of years by the bar association and a committee of the 
legislature, there has been an enormous improvement made in our practice act in 
New York, and among other things they have embodied a provision authorizing 
declaratory judgments. 

In addition to that, Kansas has such a statute. Florida has what our Florida repre- 
sentative says is a mongrel statute of that kind. Michigan has one which has been 
declared by the Supreme Court of Michigan to be unconstitutional. We hope that 
in this act we have avoided the shallows which led to that decision. 

A declaratory judgment is a little difficult to define. It exists, nevertheless. One 
of the members of our committee who was in London last year said, as a concrete 
illustration of the way in which it had worked there since the act of 1853, that appli- 
cations were made on petitions to the court for the determination of specific questions 
of law which were in dispute concerning any transaction, particularly in relation to 
written instruments, and that the questions of law having been determined, the 
parties then resorted to arbitration for the settlement of their disputes; I speak only 
of commercial or mercantile transactions in what I am now saying. It is said that 
not less than 90 per cent of controversies arising out of commercial transactions have 
been disposed of by that dual process, and that they could not have been disposed of 
if it were not for the fact that the courts there are vested with power to make declaratory 
judgments. 

As 1 said, declaratory judgments are not easy to define. They are not determi- 
nations of moot cases. 

Senator Shortridge. Therein lies the danger. 

Mr. Taft. Therein lies the danger. 

Senator Ermst. This says, ''when there is an actual controversy." 

Senator S ho rt ridge . 1 know. 

Mr. Tapt. That clause in the act was inserted out of caution, so that there would 
be no question upon that point; and that was the point on which the Michigan Supreme 
Court decided that the Michigan act was unconstitutional, because they inclined to 
the opinion that it had not been sufficiently indicated in the act that a real controversy 
must exist, and they held that in the particular case such controversy did not exist. 

Senator Steruno. Do you expect to diminish litigation by an act of this kind? 

Mr. Taft. I will reach that point, because that is a very fair inquiry, and it is a 
matter of very fair speculation. 

Senator Shortridge. Pardon me, and then I will not interrupt any more. In 
touching whether it is a real or actual or a moot controversy, a court of first instance, 
a nisi prius court, will have to determine that as a preliminary fact. 
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Mr. Taft. They will have to determine that. And we have the same question 
involved in what we call an a^eed case which may be submitted to our appellate 
division, which is our intermediate appellate tribunal. There the parties may agree 
upon the facts and they ma>^ submit to the court a printed case indicating the facts, 
and may get a decision, which is binding upon the parties. But they can not get 
that in the absence of an actual controversy. There must be an actual controversy. 

But here is the difference between an actual controversy which is the proper subject 
of a lawsuit and a controversy which may be submitted to a court for a declaratory 
judgment; that is to say, you do get in a declaratory judgment a decision which is 
res adjudicata, but you do not get any remedy. In other words, you may have a case 
where you can not go into court because the time has not arrived to go into court; for 
instance, in a controversy concerning a contract, there has been as yet no breach. 
The parties do not know, however, how to guide their conduct, because they are 
doubtful about some question which arises concerning their rights or their obligations 
under the contract; it may be involving very heavy responsibility. Now, there is 
one case where you can go in court and ^et a declaratory judgment concerning that 
one point, and the parties can go ahead with the transaction. 

So in the case of a title to land, where a question arises and the time has not arrived 
ior going into court. I was saying to the House committee this morning that I have 
such a case now involving title to a great many houses in New York, but the time 
has not arrived; there is a life tenant who is still alive. There is a cloud on the title, 
and we can not go into court ; we can not get a remedy. But we might go into court and 
get a declaratory judgment. 

The declaratory judgment is not very different from a bill to quiet title, or a bill 
to remove a clou 1, or an injunction. Tnere are two kinds of situation, as it lies in 
my mind, which may arise. One is where there is some kind of a preventive remedy 
that mi^ht be obtained. In enuity cages suoh a situation mi^at arise, and in that 
case, of course equity has jurisdiction where a real injury has taken place, because 
there must be an injury or a threatened injury — an impending injury — in order to 
give jurisdiction to tiie court in an ordinary equity suit. 

But it may be ttiat the situation has not ripened so as to make such a remedy appro- 
priate, and in tliat case resort could be had to a decUratory ju la^ment, which would 
determine finally the rights of the parties in the controversy as to the situation shown 
by the facts. 

Then there is the other kind of an action which I might call the coercive form of 
action, which would come in common law actions mainly, as for the breach of a con- 
tract or for something of that kind, or for the interpretation of a contract, where you 
need not sue for damages, and indeed where no damages have been suffered, but you 
could go into court and get a declaratory judgment which would determine what your 
legal rights were under the contract, and you could go ahead without fear of a breach ^ 
because the determination would be binding upon the parties to the proceeding if a 
dispute should thereafter arise. 

Senator Walsh of Montana. Am I right in the assumptuonthat it would be prac- 
tically an extension of the principle which permits an action to construe a will? 

Mr. Taft. Yes; it would be of. the same nature. 

Senator Walsh of Montana. You could brins: an artion to construe a contract? 

Mr. Taft. A contract or any other written instrument. I think it will be interest- 
ing for me to read to you some of the cases in which this form of remedy has been 
resorted to under the English act. A claim to a right of way 

Senator Walsh of Montana. That is equivalent to an action to quiet title, is it not? 

Mr. Taft. Yes, it is; in the future— you know, sometimes you can not get a remedy 
to (juiet title because there is not any&ing asserted, or the situation has not arisen in 
which you could bring an action. 

Senator Walsh of Montana. In all our Western States you can bring it, whether 
there is any claim or not. We bring all water rights actions that way. 

Mr. Taft. The subterranean support of the surface land of a farm. Unimpeded 
flow of water. 

Senator Walsh of Montana. Those would all be actions to quiet title, under our 
procedure in the Northwest. 

Mr. Taft. They would not with us. 

Senator Shortridge. We have a statute which permits a partv to bring an action 
against a given defendant, and have it declared that the claim of the defendant, any 
adverse claim, as against plaintiff, is groundless, and that he will be enjoined from 
further asserting it. 

Mr. Taft. Owners of land have sought declaration of privil^e and right to the 
effect that defendant has no right of way, no right and no privilege to run their rain- 
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"water on the plaintiff's land, or to send their sewage through plaintiff's sewer; no ease- 
BCkent, or no servitude, over the plaintiff's land. 

Questions of title to personal property have been tried in this kind of action, and 
during the present war the British Admiralty has frequently requisitioned ships under 
ciiarter, and the question as to the respective rights of the .owner and the charterer 
as to the compensation due, has been settled by declaratory action between the two 
claimants. 

Senator Walsh of Montana. But would not that be an ordinary action of inter- 
pleader? 

Mr. Taft. I do not know. The facts are not sufficiently stated. I do know thib-, 
that these are eases where they have resorted to a declaratory action. 

Senator Walsh of Montana. I was just inquiring for the purpose of endeavoring 
to ascertain whether most of the cases are not already taken care of under our system. 

Mr. Taft. That may be. It may be that you are right, that these are cases whjere 
they might have gone in court and had a form of action. But frequently cases of 
that kind arise where there is a wrong, and where there is not a clear remedy, and a 
declaratory judgment would remove any such question as that. 

Here is an interesting phase of this matter that has occurred to me as well as to 
other lawyers who have oeen practicing since Congress has enacted so many acts 
relating to commercial transactions, namely, as to whether in a declaratory action 
I>ersons subject to the interstate commerce law or the antitrust law may not appeal 
to the court — I see no reason why they could not appeal to the court — ^for a declara- 
tion of their rights; and that has been one of the most vexatious things that we lawyers 
have had to deal with in advising clients as to their rights of combination and other- 
vdse under the provisions of the antitrust law. 

Senator Walsh of Montana. Is it your opinion a case of that kind could be framed? 

Mr. Taft. I do not see why not. 

Senator Walsh of Montana. That is to say, a corporation is organized 

Mr. Taft (continuing). Provided you get the parties in. Of course, you have to 
have your parties, otherwise a declaratory judgment will have no more effect than 
an ordinary judgment as binding the parties who are not before the court. 

Senator Walsh of Montana. Let us see. It is proposed to combine a half a dozen 
competing corporations, and one of them begins an action against all of the rest of 
them to have a declaratory judgment as to whether that combination is violative of 
the act. 

Mr. Taft. In that case I think you would have to have the United States a party 
also, would you not? How could you have a final determination of that? However, 
it strikes me that a declaratory judgment which did not have the Government as a 
party would not be binding upon the Government — res adjudicata. 

Senator Walsh of Montana. Undoubtedly it would not. But if that (question went 
to the Supreme Court and it was adjudicated between the parties to it that it was 
not in violation of the Sherman Act, you will observe that the Department of Justice 
would be laboring under considerable embarrassment. 

Mr. Taft. Undoubtedly. I think, practically speaking, Senator, it would have 
great effect; and you can perceive how useful it would be in some of the situations 
which have arisen. 

Senator Shortbidge. May I ask you a question right there, before you turn from 
that? 

Mr. Taft. Yes, sir; certainly. 

Senator Shortbidge. I can well understand the nature of a declaratory judgment 
where it sprang out of ambiguous or uncertain words in a given written instrument, 
but where the rights of the parties presently depend, or in the future depend, upon 
facts, how is the declaratory judgment operative? 

Air. Taft. Senator, section 3 of the act anticipates such a situation. It says: 

"When a declaration of right or the granting of ftu-ther relief based thereon shall 
involve t^e determifliation of issues of fact triable by a jury." 

Senator Shortrtoge. You hold in your hand the House bill? 

Mr. Taft. YeSj sir; I have the House bill. I do not know whether this bill has 
been introduced in the Senate. 

I now know as to the confusion as to these bills. The bill that was first introduced 
was a very brief bill, which stated — and that was the bill now before you — in a negative 
way that there should be no objection on the ground that a merely declaratory judg- 
ment was sought. We considered that an affirmative grant of power would be prefer- 
* able, and also that it should be provided that further relief based upon the declaratory 
judgment might be obtained in a proper case; and, furthermore, thought that provision 
should be made where there was a conflict of fact, by which any such conflict should 
be determined by a judgment, and 

Senator Ernst. Is all that set out in the House bill? 
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Mr. Tapt. Yes; and it is also set out in the draft of that bill which is set out in our 
report for 1921, a copy of which you have. It is a schedule to that. Here is a copy <rf 
the House bill. 

About a month ago Mr. Wheeler, the chairman of our committee, wrote to Senator 
Nelson and asked him if he would not introduce this substitute bill; but apparently his 
letter either was not received, or it escaped Senator Nelson's attention, and accordingly 
the bill has not been introduced in the Senate in the form in which we recommended 
it, and we would like formally to request that this biU be substituted for the other bill. 

Senator Ernst. It is a better drawn bill. 

Mr. Tapt. I also want to say, for the information of this committee, that this whole 
subject has been very adequately dealt with by Prof. Borchard in a lengthy brief 
which was submitted to the Sixty-fifth Congress, and is printed as a Senate document. 
For some reason, I do not understand, the number of this docimient is not put upon it. 

This document was printed in 1919, with reference to the Senate bill 5304, and this 
document is entitled '* The declaratory judgment. ' ' You have it, have you? 

Senator Ernst. Yes. 

Mr. Taft. I think it is a very useful document, for information about this matter. 

Senator Walsh of Montana. I want to direct your attention to the second sentence 
in subdivision 2 at the top of page 2, beginning in line 2: 

"The application shall be by petition to a court having jurisdiction to grant the 
relief." 

That is, further relief. Beginning in line 1, it reads more fully as follows: 

" Further relief based on declaratory decree may be granted whenever necessary or 
proper. The application shall be by petition to a court having jurisdiction to grant the 
relief." 

That apparently does not confine the application for the supplementary relief to the 
court granting the decree. 

Mr. Taft. I think it does not. 

Senator Walsh of Montana. It does not seem to confine it to the same State. 

Mr. Tapt. I do not think it does; but in that suit the declaratory judgment would 
be res adjudicata as between the parties. 

Senator Walsh of Montana. I do not know whether it would or not. 

Mr. Taft. Wherever the suit was brought. I do not think it ought to be confined to 
that same court. 

Senator Walsh of Montana. I do not think you can work that. If you applied 
in the same court you would institute your proceedings by serving your notice upon 
the attorney appearing in that court. But if you went into an entirely different court, 
you would have to get out the proper summons or subpoena or writ, would you not? 
Certainly, if you took a declaratory decree in New York and tried to get further relief 
in the State of California, and you filed a petition in the district court in California, 
you would have to get out a summons or a subpoena. 

Mr. Taft. I have not the slightest doubt that in the case you mention of a suit 
seeking a legal remedy in California, you would have to commence that suit according 
to the forms of practice of California, and you would have to serve the defendant and 
get him into court, and the only function that the declaratory judgment would per- 
form would be to settle, as between those parties, the question of law — or, if it had been 
tried by a jury, the question of fact — which had been settled by the declaratory judg- 
ment. 

Senator Walsh of Montana. That is just the point I am making. The point I am 
making is, what good does this do you? Really, you are just suing on your judgment. 

Mr. Taft. Yes; properly speaking. 

Senator Walsh of Montana. You are suing on this judgment. 

Mr. Taft. Yes. 

Senator Walsh of Montana. Then why put this in at all? Furthermore, if you 
apply in the same coiu't, you get your declaratory judgment. Ten vears thereafter 
you want some fiu-ther relief. Now, when you say the application shall be confined to 
a court having jurisdiction, if you applied m the same court you would institute your 
proceeding by serving notice upon tne attorney in the court having jurisdiction. 

Mr. Taft. I think you would have to commence the whole thing by serving process. 

Senator Walsh of Montana. I would not think so. 

Mr. Tapt. Because in your petition you would be seeking affirmative relief. 

Senatx)r Walsh of Montana. Undoubtedly you would be seeking affirmative relief; 
but if you went into the same action, if you went into the same suit, it would simply 
be a continuation of the same suit before the court holding jurisdiction. 

Senator Colt. But the coiu^ in California would not be bound by the constructioQ 
of the contract made in New York. 

Mr. Tafy. Oh, yes. 
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Senator Colt. Only between the same parties. 

"Senator Walsh of Montana. I am assuming that it was between the same parties. 

Senator Colt. Between the same parties; oh, yes. 

Mr. Tapt. But, Senator, you can have complications of procedure that can not be 
-overcome 

Senator Walsh of Montana Unterposing). But I am suggesting to you that that 
system, to my mind, has no significance at all, except that it may complicate your 
procedure. Why not let it alone, and let him go into another State or into another 
<listrict and just sue on his judgment? 

Mr. Taft. Well, I think there is a good deal of point in what jrou say. In other 
words, if he has a legal cause of action, it does not need a declaration in this statute that 
he has it. I think there is some point in that. 

Senator Walsh of Montana. Now, here is the situation: Whether he has a cause 
of action or not would be a matter that is contested as a matter of first impression. But 
he writes to the coiut in California that in proceedings had in the State of New York 
the following declaratory judgment was entered and thereupon he asks for the further 
relief. Under the full faith and credit clause, whatever the court in California might 
think as a matter of first impression, the rights of the parties are adjudicated by the 
<leclaratory judgment in New York. When it is settled that application shall be by 
petition to the court in which the judgment was rendered, then it occurs to me that 
there should be a time limit, because the attorney may be dead, he may have passed 
away, or the relation of attorney and client might be severed. 

Mr. Tapt. The phraseology of this act i^ based upon that of the English act, and 
I am not an expert on the subject. Indeed, I must apologize that I am not able 
more adequately to present this matter: but Mr. Wheeler has had the main study of 
it, and unfortunately he is sick. I have been acquainting myself, by reading, with 
<iondition8 as they exist in England recently, and it has worked there admirably and 
this particular clause of the act is based upon the English procedure. But I see that 
there might be some question there. 

But on the other hand, you will perceive that section 4 provides that 'the Su- 
preme Court may adopt rules for the better enforcement and regulation of this pro- 
vision. " 

Senator Walsh of Montana. The provision in clause (2) continues: 

"If the application be deemed sufficient, the court shall, on reasonable .notice, re- 
-quire an adverse party whose rights have been adjudicated by the declaration to 
show cause why further relief should not be granted forthwith. " 

It is clear that notice shall be given. 

Mr. Taft. That is true; but in this act we did not undertake to do anything to 
vest in the court this power to make a declaratory judgment; that is, to establish 
that principle. But I can see that there might be questions, like in any other in the 
statute relating to procedure, that may need to be supplemented by rules of court; 
and that is the reason that the Supreme Court is invested with that authority. 

Senator Shortridge. May I ask you: Assume the declaratory judgment regularly 
entered in the New York State court, the Federal court, and thereafter this additional 
relief to be specially sought in a case commenced by way of petition in the court in 
San Francisco. Now, of course the declaratory judgment would be final in so far as 
the attorneys representing the parties were concerned; would it not be? 

Mr. Taft. I do not know why you mention attorneys. As between the parties it 
' is final, and determines the question; but I do not think, as to the connection of 
attorneys, that it makes any difference. 

Senator Shorteidge. They would have to be 

Mr. Tapt. It settles the point. It settles some specific point of law, and per- 
haps of feet; and wherever that (question comes up, in any suit to which the same 
parties are parties, it is res adjudicata; that is all there is to it. 

Senator Walsh of Montana. Let me put it in this way. The plaintiff being a 
citizen of California, brings his action in New York against a New York citizen, and 
thus invokes the Federal jurisdiction. Now, the New York man goes to California 
and becomes a resident of California; and now, the diversity of citizenship does not 
exist. He has got to go into the State court. You see, he would be obliged to sue 
on the judgment. 

Mr. Taft. Yes. 

Senator Walsh of Montana. Why not leave it just the same, that he has to sue in 
the Federal court? 

Mr. Tapt. That is a point that I had not anticipated, and I think it requires very 
•careful consideration, because in that case, the court having jurisdiction would not 
be the Federal court, would it? 

Senator Walsh of Montana. No. 
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Mr. Taft. You are quite right; and that ought to be provided for, unquestionably. 

Senator Sterling. This question just occiured to me, as to whether or not your 
declaratory judgment is a judgment that would come within the meaning of section 
1 of article 4 of the Constitution, that full faith and credit shall be given in each State 
to the acts, records, and judicial proceedings of every other State. Was such a thin? 
as a declaratory judgment known at the time of the framing of that Constitution; and 
if it was not, will a declaratory judgment in one State be binding — could you make it 
binding — upon the courts in another State? 

Mr. Taft. Oh, this is not a declaratory judgment in a State court. That provision 
of the Constitution relates to the proceediiigs of a State court. 

Senator Sterling. Yes; that does, it is true. 

Mr. Taft. This is only relative to the jurisdiction of Federal courts. This would 
Come up in the case of a provision that our New York State courts should be vested 
with the power to render a declaratory judgment. Then it would come up, and it 
might present a very interesting question. 

Now I think some Senator asked me whether this would not increase litigation. 
The same question was suggested in the hearing we had this morning before the Judi- 
ciary Committee of the House. It may. I do not know. I predicted — and I think 
this is based upon experience — that what would happen would be this: New, and you 
might say revolutionary, legislation like this does not become widely known tor a long 
time. I know I had several statutes passed when I was president of the New York 
State Bar Association, which are excellent^statutes, for the adjustment of difficulties; 
but they do not resort to them right away. * I had one statute for the settlement of will 
contests, which are very difficult to settle in our State on account of claims of possible 
remainder men who are not yet yet living, or something of that kind, and we provided 
a method based on the Massachusetts statute. I do not believe that has been resorted 
to as many as two or three times in that number of years. But it will be increasingly 
resorted to when it becomes better known. 

Now as to this statute, people will not rush into court about this statute. It will 
come to be gradually known, as it has in England where it has become a most beneficial 
provision of law; and if it has merit, people will go into court and resort to it. And if 
it has merit, and the increase of the business requires it. Congress will then have to 
determine whether or not it is not worth while to provide for it, by providing more 
judges, as they are now doing to provide for the Volstead Act. But it does not seem 
to me to be a very persuasive argument to refuse to enact beneficial legislation upon 
a speculation as to whether or not it is going to increase the business of the courts. 

Senator Ernst. I believe it is going to decrease litigation; no doubt of it. 

Mr. Taft. My opinion is that if it gets under way, it will decrease litigation ; because 
a lot of questions that now get into very vexatious, complicated litigation, will be 
avoided by having certain c[uestions decided in advance so that they do not lead to 
unfriendly and very complicated litigation after serious damage has occurred. 

Senator Colt. Has it decreased litigation in England? Do you know anything 
about that? 

Mr. Taft. I think I said that 25 to 50 per cent of the cases which are reported are 
cases on declaratory judgments. 

Senator Colt. Yes; but other cases might not be 

Mr. Taft. I think I also said that in 90 per cent of the commercial cases; through 
the working of the declaratory judgment and the process of arbitration, they have 
taken out of the courts those cases; they have taken out of the courts 90 per cent of 
that litigation; and I should suppose that ultimately such a thing as this would tend 
to decrease litigation. 

Senator Shortridge. That proceeds upon the assumption that the parties litigant 
to the declaratory judgment have proceeded thereafter to observe that judgment. 

Mr. Taft. Would not that be the human tendency? In other words, would it not 
be a human tendency, when here is a clause in a contract concerning which there is 
dispute, and they go into court and have that particular thing settled? It is not verv 
likely that they would fight about it afterwards. Of course that is a thing on which 
no man can make a safe prediction. It may or may not increase liti^tion. 

Senator Colt. I know, but you have the experience of Great Britain. 

Mr. Taft. We have the experience of Great Britain and of Scotland, and we have 
the experience of all the British colonies, and of many of the Continental countries 

Senator Colt. That is not speculative. 

Mr. Taft (continuing). That have this declaratory judgment, that find it a good 
thing; and if it does increase litigation, I suppose they would probably find it out and 
disapprove it. 

Senator Colt. Yes. 
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Senator Walsh of Montana. You were reading off the cases of Great Britain upon 
which declaratory jud^ents have been rendered. It occurs to me now that most of 
them are taken care of in our procedure out west, at least, by the action to quiet title; 
and I recall now that you can not, in the Federal court, maintain an action to quiet 
title unless the plaintiff is in possession . We maintain a distinction in the law between 
when the plaintiff is in and out of possession. 

Mr. Taft. Let me indicate some others, that I did read, of another character. 

Senator Walsh of Montana. It occurred to me that that was an additional reason 
why we should vest the Federal courts with this power, because it would give them 
the right to decide a number of those cases over which they can not now Sike juris- 
diction. 

Mr. Tapt. Let me read some of the concrete cases that have arisen either in England 
or its colonies. Declarations have been sought that particular acts of governmental 
authorities were ultra vires, i. e., that the authority had no power to create any new 
l^al relations by executing them, e. g., the repudiation of an agreement by the 
Postmaster General, the issuance of certain forms by the internal revenue officers, the 
requisitioning of certain services and profits of the plaintiffs, the expropriation of 
certain land. 

Senator Walsh of Montana. The Secretary of the Interior establishes certain rules 
down here for the administration, for instance, of the so-called leasing law, and some 
of us insist that some of his rules are violative of the statute. 

Mr. Taft. There, an act of Congress could be raised. He is suable as an agent of 
the Government. > 

Declarations have also been sought as follows: As to the manner of canceling certain 
mining leases by the governor. There is the very case, of the governor of a Province. 
Also as to the method of imposing taxes by local authorities. 

Senator Sterling. These are actual cases? 

Mr. Taft. Yes; these are reported cases. Also, the manner of canceling certain 
mining leases by the governor, the method of imposing taxes by local authorities, and 
the manner of rejecting votes by local officers. They get into the election laws, too. 

So, also, declarations of disability have been sought against the acts of private persons 
acting under private acts, charters, or agreements. Such declarations have been made 
against the power of employers to make certain deductions , from wages under the 
Truck Act, 1831 — the labor people might like that — of school' authorities to exclude 
certain poor children, of church authorities to pass a certain sentence of ouster upon 
a minister, of a corporation to make a certain mortgage and issue certain bonds under 
it. We would like to resort to that sometimes. 

Senator Sterling. These cases, then, were resorted to when these acts were threat- 
ened or contemplated? 

Mr. Taft. Yes, sir; they sought a declaratory judgment. Then, of a dock corpora- 
tion to promulgate certain regulations under a private act; of a stock exchange com- 
mittee to exclude the plaintiff from membership, and so on. 

There are a number of other cases. 

Senator Colt. Could the question of what percentage of alcohol in a liquor would 
make it intoxicating, under the Constitution, be determined? 

Mr. Taft. I have no doubt but that could be determined, or the question which 
came up about 10 years ago as to what is whisky. 

Senator Shobtridge. We should be careful, then, into what tribunal we went for 
the declaratory judgment. 

Senator Walsh of Montana. Pick out the tribunal. 

Mr. Taft. I have only two other bills to call to your attention. One is House bill 
5030. The number of the corresponding Senate bill is 1546. 

Senator Sterling. Have you got ah account of it in this report? 

Mr. Taft. Yes. 

Senator Overman. What is the title of it? 

Mr. Taft. The title of it is to amend the penal code, and the object of the bill is 
simply this. It is a very simple bill. We are endeavoring to have declared misde- 
meanors all crimes which are punishable by a penalty of one year or less, so that the 
loss of the rights of citizenship shall not automatically follow conviction of a crime 
which has only the penalty attached to it. 

Senator Walsh of Montana. I do not beUeve you need spend very much time on 
that. I think it has generally been approved by the committee. That is the rule 
in nearly all the States. 

Mr. Taft. You see, some time ago the courts were accustomed to remit a penalty 
or to suspend sentence, and the attorneys brought up the question as to whether that 
was a judicial ftmction, and it went to the Supreme Court and it was there held that 
it was not a judicial function, and that they had no power to remit a penalty. Now, 
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there is a mass of these bills that have recently been passed that impose a penalty of 
$1,000 or $10,000— not more than $10,000 nor less than $1,000— and imprisonment foi 
not more than one year, and these offenses are apparently felonies, and we think that 
they ought' all to be declared misdemeanors and tnat the punishment ought not to be 
visited of depriving the convicted person automatically of his citizenship. That is 
all that bill is. 

The only other bill, and a very simple one, too, is Senate bill 2610, and I ask that 
you make a change in that before I mention what it is to you. It was introduced 
October 16, 1921, by Mr. Nelson. In section 2 of that act we suggest that it be amended 
in committee by striking out the first five words of line 6 and that the sentence start 
with the words "an appeal." Then we propose to strike out the first seven words in 
line 7, so that the act will then read: 

"Sec. 2. An appeal may be taken by serving upon the adverse party or his attor- 
ney of record," etc. 

The oaly thing accomplished by this bill is this: It makes uniform the practice 
by which the case is taken from an inferior court to a superior court and makes all 
such proceedings appeals, excepting in the caae of a writ of error to a State court. 
That, of course, can not be taken in this way. But all other procedures are to be 
designated as appeals and are to be taken by filing of a notice and assimilating it to 
the practice. 

Senator Walsh of Montana. Why could you not provide for an appeal from the 
supreme court of the State to the Supreme Court of the United States, just as in an 
appeal from the circuit court of appeals to the Supreme Court of the United States? 

Mr. Tapt. Well, that is to be provided for. I suppose you could. But the form 
of a writ of error to a State court stands upon a somewhat different footing from all 
of the other kinds of proceedings for taking a caae up. 

Mr. Beers. Is not that the constitutional phrase? Is not that a phrase of the 
Constitution? 

Senator Walsh of Montana. I do not know. 

Mr. Taft. Well, assuming that you can not, it seems desirable that the bar should 
not be subjected to the doubt we have all had as to whether that was the way to go 
up, and there does not seem to be any reason for retaining in the practice the histori- 
cal practice and the process which is adopted in the State courts — ^all of those which 
have a code — of merely giving notice that an appeal is taken, and filing the notice 
would be adequate in the United States court. 

Senator Cummins. Have you examined the bill that I introduced two or three 
days ago, prepared by the Supreme Court? 

Mr. Tapt. I have not examined it. Senator. 

Senator Cummins. As to the jurisdiction of the Supreme Court and the courts of 
appeal? 

Mr. Taft. I have not examined it; and I have not tried to fit this bill into that, 
because I thought that that was a matter of drafting. I hope that you will embody 
the principle of this bill in that act. 

Senator Cummins. It is quite plain that if that act, was ever passed there would be 
no need for this one. 

Mr. Taft. Yes. 

Senator Cummins. Because that is a subject that is directly dealt with in this bill. 

Mr. Taft. Yes; this bill was prepared by us some time ago, and it came under the 
consideration of the association as a separate bill. But if that bill covers it, this sim- 
ply becomes unnecessary. 

Senator Cummins. That would accomplish just what is sought to be accomplished 
here, and it covers the same subject and deals with the method of reaching the 
Supreme Court or the court of appeals. 

Senator Walsh of Montana. Well, I want to say this: Appeals now are had to the 
Supreme Court as a matter of right and as a matter of grace. 

As a matter of right a case is taken up either by writ of error or by appeal, as the 
case may be. Matters of grace come by writ of certiorari. This would reach not only 
your matters of right — ^it would reach writs of error, and appeals would still be 
appeals — ^but it would seem to reach the certiorari; so that instead of having two 
methods of getting to the Supreme Court you would have three methods of getting 
to the Supreme Court. I would fully agree with you— and that is the practice in 
our State; we take an appeal, whether it is an equity case or a law case; I see no 
reason for making the distinction. But really, has not the bar got so familiar with 
taking a writ of error in a law case and 

Mr. Taft. Senator, I would anawer that , no; and I know some of the best lawyers 
in this country that take both an appeal and a writ of error, because they can not 
tell which is the right procedure; and I think it is a disgrace. We spend so mucii 
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time on this question of procedure, and then do not know whether we are right. It 
ought not to be. Why should able lawyers, discriminating lawyers, spend so much 
of the time of their clients in determining what is the way to get into court? There 
is not any exaggeration in that. I know, and anjrbody who has argued cases in the 
Supreme Court knows, the difl&culties in determining what the jurisdiction is, and 
'wliether you are there in the right way. 

You know what the Supreme Court wants more than anything else, at the opening 
of an argument, is to know how you get there. They say, "How do ^^ou get here? " 
And if you do not tell them at the outset how you get there you will have Judge 
Holmes or one of the other justices putting you through a course of sprouts, and it is 
not a very easy ordeal to work out of, sometimes. I have been there, and I know. 
But why should we not have these questions definitely settled so that we do not have 
to spend so much time upon the mere technique. 

STATEMENT OF MB. T. J. O'DONNELL, OF DENVER, COLO. 

Mr. O'DoNNELL. I have examined your bill, Senator Cummins, and it is my indi- 
vidual opinion as a member of the committee that this bill, prepared as I understand 
by the Supreme Court, practically does away with the necessity for the bill which is 
now before you. 

If you will permit me to say further, we had an argument here a year ago. I ap- 
peared, with others. At that time we had a bill which was largely prepared by Mr. 
Taft providing that if a mistake was made, if you sued out a writ of error when you 
should have taken an appeal, nevertheless the appellate courts or the other courts 
of the United States should go on, disregarding that mistake. That is provided for 
in the bill of Senator Cunmiins. Therefore it seems to me that it is immaterial to 
abolish the writ of 6rror as proposed in this bill. 

Senator Shortridge. Does your bill do away with writs of error? 

Senator Cummins. Not altogether; but when it gets into the appellate court, if it 
ought to have been raised by an appeal instead of writ of error, it is considered to be 
there by appeal. If it ought to have been raised by writ of error when you have 
taken an appeal, it is considered there by writ of error. 

Mr. 0*DoNNELL. It also. provides a remedy for the difficulty suggested by you^ 
Senator Wa'sh. If you shall take out a writ of error when you shoi3d have appUed 
for certiorari, nevertheless, under a provision of the bill the court may consider the 
writ of error as if the application had been made upon the writ of certiorari. 

Mr. O'DoNNELL. Yes, sir; exactly on the principle as we provided in the bill which 
Senator Nelson introduced at the last session, and which the committee favored the 
last time it was before you. 

Senator Shortridge. Pardon me, Mr. O'Donnell, and Senator, but this bill^ 
Senate 2610, introduced by Mr. Nelson, specifically provides, "That the wr t of error 
in cases civil and criminal is abolished." 

Then it ^oes on: 

**A11 rehef which heretofore could be obtained by writ of error shall hereafter be 
obtainable by appeal." 

My question was whether your bill followed the lines here indicated, did away 
with the writ of error, and in lieu thereof provided for direct appeal. 

Senator Cummins. If it was a case that should hav^e come up on a writ of error, then, 
although it is named an appeal, it is considered as a vn-it of error. 

Senator Shortridge. I understand that. Senator. 

Senator Cummins. We abolish all dis inctions between the two. 

Senator Shortridge. Why retain the two? Why not adopt the idea here in the 
bill introduced by Senator Nelson, dcirg away with write of error? 

Senator Cummins. Of course, that is a q^uestion of future consideration. But if we 
should pass this bill, and then pass the bill which I introduced at the suggestion of 
the Chief Justice, the bill first passed would be repealed and that would take its place.. 

Senator Nelson. Except that it would be valuable in respect to appeals and 
writs of error from district court?. 

Senator Cummins. No; this bill I have introduced applies as much on writs of 
error from the district court to the court of appeals as it does on writs of error to the 
Supreme Court of the United States. 

Senator Shortridge. For the purposes of this hearing, that bill covers the point 
they want? 

>lr. O'Donnell. That is my opinion as a member of the committee. I had not 
heard of this bill until to-day and, of course, I have no right to speak for the committee 
as to it; but that is my individual opinion. 
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Will the compnittee allow me a niinute to answer the Senator from California? 
There is a great deal of machinery provided by statute and by the equity rules. For 
instance, appeals, as they are technically known, form the method of review in equity 
cases; writs of error in law cases. 

The equity rules provide the maclunery for appeal in the cases in which appeal 
lies; and statutes provide the methods of review, the route to be traveled, for obtain- 
ing a re\iew in a law case. If you should in Senator Cummins's bill abolish writs of 
error, you would have to go further than his bill does, and provide the machinery, 
for instance, for a stay of judgment, a stay of execution, and the like. Of course the 
committee will get the suggestion. 

If the cpmmittee will permit me, just for your information — ^the time has been too 
long that has been taken on this declaratory judgment act — I would suggest that in the 
Central Law Journal of St. Louis, which doubtless all of you know, of January 3, there 
is an article by Prof. Sunderland, of the University of Michigan, on this subject of the 
declaratory judgment, which is much more succinct, and which refers to the very 
latest in cases on that subject, and gives instances much more concrete and much more 
comprehensible to our Americaa minds than any of those cases referred to by Prof. 
Borchard and cited by Mr. Taft. 

For instance, if I n^ay just give you this case — Senator Nelson may have forgotten, 
but I gave almost the same illustration when I was here before in support of such a 
bill— a leaseholder, a holder of a lease upon a hotel, wishes to transfer the lease — to 
sell it. The lease contains a provision that it can not be assigned without the consent 
of the landlord unless that consent be unreasonably withheld. Now, here is a stop — 
an impasse. The proposed buyer and seller can do nothing because the landlord 
refuses his consent. You see, there has been no breach of anything. 

The tenant goes before the court under the declaratory judgment act and asks the 
court to declare the rights between her and the tenant in that respect, and the court 
takes jurisdiction; and in the particular instance the court says that there is no reason 
for withholding the consent asked, and the sale goes on. 

If I may add just an instance of my own experience, which Senator Walsh knows 
occurs often in the mining States: A transaction involving a mine on Cripple Creek 
in the early days — it turned out afterwards it was not worth so much, but it was worth 
a great many millions of dollars. There is a contract for sale, and a large amount of 
money is payable upon what we call out there a title bond — lease and option. 

The vendee says that before he is required to perform, to pay the purchase money — 
although it is payable, by the bond, upon this particular day or else there is an abso- 
lute default and the contract fails — a certain controversy with a claim called the Black 
Tom, another claim outside of it, should be adjusted. There are certain questions of 
conflict between the two claims — which anybody but mining lawyers might find it 
difficult to understand — which shall be determined. Now, you see, if the vendee 
does not tender his money or pay his monev on the day, if he is wrong in his contention, 
he loses all that he has paid and he loses nis right to purchase this valuable property 
at that price. The vendor, holding that he does not have to do that which the vendee 
says he ought to do, and under his contract is obliged to do, stands pat. Under such 
a situation as that you can go into court and have the court declare the rights of the 
parties beforehand, and then the vendee acts advisedly, and is safe. 

The real fact is, if you will permit me, gentlemen, that the great necessity for such 
an act arises from the incapacity of lawyers to understand the English language. 
They seem to be the only people in the world who are unable to understand their 
native tongue. 

Senator Overman. How do you get your parties into court for a declaratory 
judgment? 

Mr. O'DoNNELL. Bring them in just as in any other case. File a petition, issue a 
summons, and bring them in. There is no difficulty about that. 

Senator Shortridge. Set up the contract and the controversy. 

Mr. O'DoNNELL. Yes; set up the contract and the controversy. If I may offer 
a word of suggestion with reference to section 10, it seems to me that if the penalty 
to be attached in regard to the proper method of getting into court is to be abolished, 
there are certain distinct advantages in abolishing the writ of error altogether, as is 
done in Senate bill 2610; and, personally, as a member of the committee, I should 
hope that Senator Cummins and the members of the committee would give considera- 
tion to the abolition of the writ of error rather than of a penalty directed to the choosing 
of the wrong process, because a careful lawyer, if it remains as it is in section 10, 
would feel compelled to give the time to consideration of whether it should go up by 
appeal or writ of error in a particular case. 
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Senator Walsh of Montana. Within a week I was extremely puzzled as to whether 
I should get into the Supreme Cour,t by writ of error or by certiorari. That would 
not be obviated. 

Mr. MacChesney. No, sir. 

Mr. O' Bon NELL. It is obviated by another section of the bill. 

Sean tor Walsh of Montana. I do not see how that can be. The writ of error is a 
writ of right, and the writ of certiorari is a writ of grace. The plaintiff is entitled to 
Ko into the Supreme Court as a matter of right, and he files a writ of error and gets there. 
The respondent comes in and says, "You can not come here by a writ of error at all, 
^nd you are not in the court.*' 

Now, a writ of certiorari is just merely addressed to the court, as to whether he can 
come in; 

STATEMENT OF MR. NATHAN W. MacCHESNEY, OF CHICAGO, ILL. 

Mr. MacChesney. As to whether he can go up at all, or not. But the Senate bill 
2610 does not deal with that question, but it does deal with the question of the writ of 
^rror, abolishing it, and provides that the party should go up on appeal; whereas I 
understand Senator Cummins's bill pro\'ides that if you do go up on writ of error, and 
should have gone up on appeal, the court shall deal with it as if you had gone up in 
the proper way. 

My objection to that is, as a lawyer, that it requires the time and expense to the 
cUent of the determination as to whether he should go up on writ of error or appeal ; 
because none of us would want to go up, consciously, by the wrong method, and to 
have the court remedy it, and have the court say, "This should have been brought 
up on a writ of error, and therefore we will consider it upon that basis, notwithstanding 
you "brought it up on appeal." 

Senator Cummins. I did not suggest that this is not a better way of dealing with it. 
I only suggested that the point was considered in that bill — the bill lately introduced — 
and that if we passed this bill and then passed that bill, this one would be repealed. 

Mr. MacChesney. I did not misunderstand the Senator. I was only addressing 
myself to the suggestion of my colleague, that in his judgment it made no difference. 
I did not want to let that pass as the opinion of all of us, because it seems to me as 
preferable, if we are going to have a penalty, that you should lose time rather than 
leave it upon the determination of which method you should go up by. 

Mr. Beers. May I add a word to what Mr. MacChesney has said? I assent to the 
vie^ of Mr. MacChesney that the bill of Senator Cummins does not do away with the 
necessity of this bill, if it is thought wise to pass it; but it does seem to me that the 
two ought to be welded together, if our bill is deemed worthy of consideration, so that 
there may be no repeal. 

Senator Cummins. That bill, generally speaking, reduces the number of cases that 
can reach the Supreme Court, or the court of appeals, either, upon a writ of error, very 
much. There are probably three classes of cases that can reach the Supreme Court upon 
writ of error. 

Senator Walsh of Montana. That is the essential feature of this bill. 

Senator Cummins. All of them would have to reach that court upon certiorari or 
upon certification of some question that it is desired the Supreme Court should answer. 

Senator Walsh of Montana. I wish these gentlemen would express their views con- 
cerning the desirability of the essential feature of this change, cutting out altogether 
the right to ^o from the circuit court of appeals to the Supreme Court as matter of right, 
and making it by grace. 

Mr. Beers. I have not had a chance to consider that. 

Mr. MacChesney. I do not speak as a member of the committee now, but when I 
was president of the bar association in the State of Illinois we succeeded in getting 
through the legislature a bill which does that thing with reference to an appeal from the 
appellate to the supreme court. It has worked very satisfactorily there in reducing 
tne volume of cases going to the supreme court, without the bar feeling in any way 
that they had been deprived of any rights. In other words, instead of now going up 
as a matter of right, you make an application for a writ of certiorari, and if it is granted, 
go uj) by certiorari from the appellate court to the supreme court; which was not the 
case in your day, Senator Cummins, when you were one of our bar there. 

Senator Walsh of Montana. How many appellate courts have you? 

Mr. MacChesney. Our appellate court is formed 

Senator Walsh of Montana. You have only one appellate court? 

Mr. MacChesney. We have really seven. The reason I hesitate to say is because 
it is made up by appointment, by the supreme court, of circuit judges designated because 
of their facility in the circuit court, and there are four districts, each of them with a 
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separate appellate court, and in the first district, which is the Chicago district, there are 
three branches ordinarily sitting in that particular district, and sometimes four; so 
that we have either four or seven, depending upon what terminology you use. Really 
we have, frequently, in other words, seven different tribunals hearmg. intermediate 
appeals, and the cases now go up from these, and have for some years now, to the great 
satisfaction of the bar and our supreme court, by certiorari. 

I might say it has had the other effect too, in our State, of increasing the dignity of 
the appellate court, and giving the decisions of the appellate court which are finally 
accepted on certiorari an increasing influence in the decisions of causes. 

Senator Ernst. Gentlemen, if there is no other business, the committee will stand 
adjourned. 

(The report submitted by Mr. Shelton is here printed, as follows:) 

Report of the Committee on Uniform Judicial Ppocedure. 
To the American Bar Association: 

recommendations. 

(1) That every member of the bar association shall immediately communicate 
with his Senators and Congressmen requesting a prompt report of S. 1214 from the 
Committee on the Judiciary of the Senate without any matenal amendments, immed- 
iately after Congress reconvenes. A majority is assured. It is only necessary for the 
committee to report. 

(2) That such State bar associations as have not already done so, be respectfully 
requested to create State committees with a central chairman and a member from 
each congressional district to cooperate with your committee in carrying out the 
instructions of this association. A form of the resolution will be found as an appendix 
hereto. 

(3) That this committee be continued. 



We reported last year that the bill (S. 1214) lad been introduced in the Senate by 
Senator Frank B. Kellogg, was referred to the Committee on the Judiciary and in 
turn was referred to a subcommittee of three composed of Senators Colt (chaimum), 
Dillingham, and Thomas J. Walsh of Montana. No action had been taken at the 
date of the preparation of this report (June 1). For the benefit of the association, it 
should be stated that Senators Colt and Dilhngham kindly expressed themselves as 
favoring the bill. Senator Walsh expressed himself as being opposed to it. A major- 
ity of the Judiciary Committee and a majority of the Senators are in favor of it. The 
earnest and sustained efforts of your committee, supported by the most influential, 
industrial, and commercial organizations as well as lawyers and judges of national 
reputation, have been unavailing. Many State bar associations in formal resolutions 
have requested the committee to report. A copy of the resolution adopted by the 
Bar Associations of Illinois and Vlr^nia will be found as an appendix to this report. 
The State Bar Association of Georgia also adopted it in substantially the same form . 
No doubt other State bar associations, whose annual conventions will be held after 
June 1, ^vill take similar action. The way to bring about the passage of the bill is to 
respectfully but earnestly impress upou the Senate that the judges and law era 
expect a report. It is diflficult to believe that the request will not be respected. 

The bill was favorably reported in 1917, but too late for action at that session. The 
names of the few Senators who opposed it are given in Appendix B. The personnel 
of the present Senate Judiciary Committee is as follows: Senators Knute Nelson, of 
Minnesota; William P. Dillingham, of Vermont; Frank B. Brandegee, of Connecticut; 
William E. Borah, of Idaho; Albert B. Cummins, of Iowa; Le Baron B. Colt, of Rhode 
Island; Thomas Sterling, of South Dakota; Albert B. Fall, of New Mexico; Geoi^ W. 
Norris, of Nebraska; Frank B. Kellogg, of Minnesota: Charles A. Culberson, of Texas; 
Lee S. Overman, of North Carolina; James A. Reed, of Missouri; Henry F. Ashuret, 
of Arizona; John K. Shields, of Tennessee; Thomas J. Walsh, of Montana; Hoke 
Smith, of Georgia; William H. King, of Utah. 

other strong support. 

Other circumstances surrounding the present session of Congress are favorable. 
The President and the Attorney General both favor the legislation. The commenda- 
tion of the President is quoted in Appendix B to this report. Attorney General 
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Palmer was a member of the Pennsylvania committee advocating the passage of the 
bill. Former Attorney General McPeynolds advocated the bill in his official rei)ort» 
and former Attorney General Gregory wrote to Senator Overman of the Judiciary 
Committee, the patron of the bill in the last session, commending it and seeking its 
passage. Chairman Volstead of the House Judiciary Committee is a strong advocate 
of the bill. It is believed that this committee will again vote undnimously in favor 
of it after it passes the Senate. The House favors it by a large majority. Senator 
Nelson, the chairman of the Senate Judiciary Committee, has always favored the bill. 
Boih Senators Overman and Culberson, the senior minority members, have been 
patrons of the bill, Senator Culberson's letter to the cpinmittee was published in last 
ytear's report. 

ONE REASON FOR DELAY. 

Legislative conditions in 1920 at Washington have not materially changed. Sen- 
ators who fe-vored the measure and have frankly so expressed themselves to the great 
encouragement of your committee, have been good enough to promise to give imme- 
diate attention upon the reconvening of Congress. They have felt obliged to devote 
their time to special public matters confided to their individual care to the extent 
that they have not been able to give this bill the attention hoped for. Otherwise it 
is believed the bill would have been reported out and passed regardless of a certiain^ 
opposition that has always been and alwaj^s will be opposed to it. 

SENATOR KELLOGG IN CHARGE. 

Hon. Frank B. Kellc^, of Minnesota, kindly consented to take charge of the bill 
and introduced it at the present session of the Senate. It is proposed that it shall be 
passed by the Senate and go to the House as a Senate bill where it would be enacted 
without delay. As we said last year, and wish to repeat. Senator Kellogg has always 
been deeply interested in promoting the administration of justice and particularly in 
the scientific simplification of procedure through a system of rules of court. The 
historic Montreal meetine of the association, with Lord Haldane as the chief guest,. 
was held during his presidency of the association. The committee on uniform judicial 
procedure was created under the administration of Senator Kellogg. The first "inter- 
state conference of judges" (now the judicial section) ever assembled in America was 
also held during the Montreal meeting. Your committee under these circumstances 
repeats its request that there shall be forthcoming an earnest and active support of 
Senator Kellogg by the bench and bar by calling upofi their Senators and Repre- 
sentatives to cause the bill to be reported favorably from the Senate Judiciary Com- 
mittee withoiit delay. 

AID OF STATE BAR ASSOCIATIONS. 

Your committee is deeply gratified to be able to report the assistance and sympathy 
it is receiving from State bar associations. Many of them have adopted the resolu- 
tion first passed by the Pennsylvania Bar Association in 1915 (Appendix C), creating 
a committee of one member from each congressional district with a central chairman . 
These State committees cooperate enthusiastically and patriotically and make it pos- 
sible to present personally to a greater portion of the bar the merits of the effort to 
modernize the procedure of the courts and make possible a greater certainty of justice 
in America. It is believed that far better results can be obtained in this way in inspir- 
ing a greater individual participation; in showing the great merit of uniformity of 
procedure and interpretation as well as of law, and in impressing upon Congress the 
time-honored truth that '' justice is the greatest interest of man on earth," and +hat 
its proper administration ought to be a first instead of a last consideration on the part 
of die legislative department of Government. 

As our efforts at Washington must continue another year your conamittee again sets 
down some familiar facts. 

THE PURPOSE OP THE BILL. 

The exact words of the bill will be found in Appendix A to this report. It is the 
same bill that has been introduced regularly for nine years. 

The purpose and effect of the bill is to give to the Supreme Court of the United 
States tne authority to make rules governing the entire procedure in cases at law to the 
same extent that it now has power to r^ulate the procedure in equity and admiralty 
and the bankruptcy courts. Nothing novel is involved. 

9203G— 22 3 
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THE ONLY LEGISLATION NEEDED THE BENCH AND BAR WILL DO THE REST. 

This short bill is all the legislation at present required. To the student and the 
thoughtful man it is the key that will unlock the door to a new era of scientific judicial 
relations. It will set the judges and lawyers free to perfect the machinery of the 
courts for which they are held solely responsible by laymen. It is the principle 
adopted by England more than 50 years ago. The united bench and bar will coop- 
erate in first constructing and then in gradually perfecting a simple, correlated, 
scientific system of rules of procedure and practice in lieu of the present complicated 
"Federal practice." It is intended that this system of rules shall embrace all the 
merits and none of the vices of both the "common law" and "code" pleading. Ita 
merit will be a patriotic effort to administer, instead of impeding justice, by the 
lawyer who is now sworn to uphold all procedural statutes, although they obstruct 
justice. This is really the crux of the plan, for judicature would then command the 
aid and sympathy of the lawyers instead of an enforced hostility. Moreover, the 
criticism of laymen would be directed in a harmless manner to a personally respon- 
sible and responsive agency, ready to afford instant relief against procedural hard- 
ships. The judge would solve procedural difficulties by seeing to it that the case is 
brought speedily to issue on its merits through timelj^ amendments to the pleadings 
as recommended or as may appear necessary. This is the way it has always been 
done in admiralty and is now done in equity, and no reason has been shown whjr it 
should not be also done on the law side, except the one given by a Senator that learning 
the new system might inconvenience some one! 

THE ORIGIN AND END OP CONFORMITY (SEC. 8914, R. 8.). 

It will be helpful to be mindful of the history and evolution of the present Federal 
practice. The idea of conforming to the practice of each State, we are told by tJie 
Supreme Court (Bk. v. Halstead, 10 Wheat., 51-59, 6 L. ed., 264, 265) was induced by 
the mistaken theory that "State systems then in actual operation, well known and 
-understood and the propriety and expediency of adopting which they would well 
judge of and determine," would continue. Constant, unscientific legislation finally 
created a condition that caused the Supreme Court to declare that, "To conform to 
such statutes of a State would unnecessarily encumber the administration of the law 
as well as tend to defeat the ends of justice in the national tribunals." (Bk. v. Hal- 
stead, supra.) Thereupon followed l^islative amendments and judicial rules until 
(Mexican Ry. Co. v. Pinckney, 149 U. S., 205, 207) an entire control of the procedure, 
after the judgment is entered, and fifty-odd notable exiceptions to conformity (see 
Appendix E) have created a new and distinct body of unrelated procedure known 
as "Federal practice." To the average lawyer it is Sanskrit; to the experienced 
Federal practitioner it is monopoly; to the author of textbooks on Federal practice 
it is a golden harshest. 

A REPLY TO CERTAIN OBJECTIONS. 

While objections are rare, it will serve a useful purpose to make reply to the few 
offered in the Senate to the bar association's program. 

One objection was to any change in the Federal or State practice at all because 
some lawyers might be inconvenienced in having to learn a new system. The answer 
is that the lawyers have not sunk so low that they would put their personal comfort 
or advantage or even their, lives ahead of the sacred duty of assuring a reasonable 
certainty oi justice or of improving their noble and responsible profession. Viewing 
it in a lighter sense, it as if one rebelled against the laws of sanitation because of the 
trouble of taking a bath. The bankers have accepted and are profiting by a complete 
reorganization of their business. Lawyers have sufficiently demonstrated that they 
are equally as patriotic. 

THERE WILL BE LITTLE TO LEARN. 

The second objection was that the small practitioner and the country lawyer could 
not afford to learn the new system for the lew cases he would command. This con- 
notes a spirit of selfishness and lack of patriotism unjust to the lawyers of small prac- 
tice, who have always stood for the best in American life and its advancement because 
thej^ had the time as well as the disposition to give thought to purely public matters. 
Their voice has been oftener heard upon the hustings than that of any other vocation. 
But the objection will be accepted with a grain of humor by active practitioners in 
the admiralty, bankruptcy, and equity courts. There will be but little to learn in 
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the simple correlated system of rules that will be prepared by the United States, 
Supreme Court with the aid and suggestions of lawyers and judges. Moreover, all' 
classes of lawyers will start upon the same level and all will have had an opportunity 
to participate in its preparation and thus become familiar at first hand with its every 
detail. The objection is likewise a reflection upon the ability or the good intention 
of America's great tribunal. There will be no technicalities and no pitfalls to avoid. 
The statute expressly provides that the Supreme Court shall see to that. The English 
did it in 1873 without inconvenience and to their great satisfaction. There will be 
few to deny that American lawyers can do as much, even though they be inconve- 
nienced. American lawyers and judges have been so long harassed by a technical 
and difficult court procedure, that requires intense stud}^ and great familiarity, that 
some have lost all- sense of the possibility of a perfectly simple procedure. 

THE SMALL PRACTITIONER WILL PROFIT. 

But it is manifest that the small practitioner will be substantially benefited 
because, with a uniform system of simple coiu*t-made rules, he will find the door of 
no Federal court closed in his face and will no longer need the association of one of 
the expert Federal court practitioners now found at every bar. They will start in 
together with a new system. It is the experts who would be expected to oppose this 
bill upon selfish grounds, but they have been too patriotic to do it. The objection is as 
unworthy as it is unfounded because it places the small practitioner in the attitude of 
being wilUng to defeat improvement in the administration of justice for the sake of 
his personal convenience or profit, as has been pointed out, a sentiment that we feel 
assured will be promptly repudiated when brought to their attenion. 

UNIFORMITY WILL, BE MADE POSSIBLE AND ATTRACTIVE. 

Another objection is that attention was first directed to the improvement of the 
procedure of the Federal courts instead of to that of the State courts. It is obvious 
that the Federal courts were first given consideration by the bar for profoundly logical 
reasons that will now be set out: (a) The conceded failure of the efforts of the Federal 
courts to conform to the practice of the State courts (Bank v. Halstead, supra) demon- 
strated the necessity for a change. (6) A second and greater reason is that a simple 
scientific correlated system of nues, such as will be prepared and promulgated by the 
Supreme Court of the United States for use in the Federal district coiu'ts, will prove 
an attractive model for the respective States to adopt for their courts. 

THE BENEFITS TO BE DERIVED. 

The benefits to be derived from this course may be summed up as follows, viz: 
(1) A modernized, simplified, scientific, correlated system of Federal procediu-e 
meeting the approval of the Federal Supreme Court and participated in by the judges 
and lawyers. (2) The improvement of State court procedure through the adoption 
of the Federal system as a model. (3) The possibility and the probability of State 
uniformity through the same course. (4) The institution of court rules in lieu of 
the statutory or common law procedure or common-law procedure modified by statute, 
and (5) the foundation for fixed interstate judicial relations, as permanent and corre- 
lated as interstate commercial relations. (6) The advantage of the personal participa- 
tion of the lawyers and judges in the creation and gradual perfecting of a scientific 
system of rules. (7) The certainty of immediately detecting an imperfection and the 
promptness with which it can be corrected. (8) The doing away with the long time 
now necessary for the simplest relief at the hands of Congress because of the multitude 
of other business pressing for attention upon that great body of statesmen. (9) The 
doing away with the force of law now possessed by every procedural statute and the 
substitution- therefor of a system of flexible judge-made rules, not liable to reversible 
error if justice be done by the judgment entered. (10) It is the only way that nation- 
wide uniformity is possible, and yet not compulsory, the psychology of which is 
important where State pride is an element. (II) It will awaken a keen sense of 
responsibility and a new and an unselfish participation on the part of the members of 
the bench and bar. ( 12) It wiU create an equable division of power and duty between 
the legislative and judicial departments of Government. 

AN ANALYSIS OP THE EFFECT OP THE STATUTE. 

The trouble with the procedure of the courts is due to the fact that coordination 
between these two departments of Government has been destroyed by exclusive 
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legislative control. The proposed bill would vest in the Supreme Court the exclusive 
'power to prepare for the trial courts all necessary rules and regulations and gradually 
perfect them. It divides all judicial procedure into two classes, vix: (a) Jurisdictional 
and fundamental matters and general procedure and (6 ) the rules of practice directing 
the manner of bringing parties into court and the course of the court thereafter. The 
first class goes to the very foundation of the matter and may aptly be denominated 
the legal machine through which justice is to be administered, as* distinguished from 
the actual operation thereof and lies exclusively with the legislative department. It 
prescribes what the courts may do, who shall be the parties participating, and 'fixes 
the rules of evidence and all important matters of procedure. The second concerns 
only the practice, the manner in which these things shall be done; that is, the details 
of their practical operation. Concisely stated, the first or legislative class provides 
what the courts may do, while the second or judicial class regulates how they shall 
do it. It is desired to be emphasized that the statute will necessitate no alteration 
of the present procedure upon any jurisdictional or fundamental matter; that the 
Congress can repeal it at its pleasure and that the proposed rules will not have the 
effect of a statute. 

POST BELLUM COURT BURDENS. 

Its predictions having been already partially vindicated, your committee asks 
permission to again repeat a portion of its 1918 report, by way of accentuating the ne- 
cessity for prompt legislative action in simplifying the procedure of the courts. 

"American courts face substantially increased tasks and responsibilities Rowing 
out of the war and the hasty preparation therefor, as well as from new theories that 
may become permanently engrafted, that must be expeditiously and properly met 
immediately upon the declaration of peace. There will arise enormous problems of 
reconstructing industrial, social and political conditions and the judicial machinery 
of the Government should be prepared during the war to meet the extraordinary 
stress that will be put upon it as soon as peace is declared. For that reason the neces- 
sary legislation should not await the actual coming of peace. Moreover, there is 
much to be done after Congress has acted. England is alive to the burden of this new 
responsibility. Justice as well as liberty must be assured to America. They are 
coordinate elements in a democracy. From the neglect of either will follow govern- 
mental difficulties and eventual disaster. Manifestly if the courts are not prepared 
to cope with the demands now made upon them they must dismally fail under aa 
additional strain.'* 

THE JUDICIAL SECTION. 

The ju licial section is rapidly growing in numbers, activity, and usefulness. Ob- 
viously its membership is limited to appellate Federal and State judges, but in due 
course the entire number will be enrolled. The substantial handicap of travel ex- 
pense is being gradually overcome through State appropriations for that purpose. 
The Legislature of Virginia appropriated $250 at its 1920 session, and it is possible that 
several other States have done likewise. As we have repeatedly said, such an appro- 
priation is a small premium indeed to pay for insurance against diverse judicial 
opinions; against Federal usurpation of State rights in the effort to avoid conflict; 
for the promise of uniformity and for the constant improvement in jurisprudence 
assured by an annual convention of appellate Federal and State judges. The ad- 
ministration of a reasonable certainty of justice is a matter of evolution. From the 
crude "lo^ cabin" procedure of the pioneers there has been developed the present 
body of, distinctive American law and procedure. That this progress may continue 
scientifically and speedily, the judges — as judges — have been called to cooperate with 
the lawyers in their annual deliberations. Thus there has come into existence the 
judicial section — the annual conference of judges. 
Respectfully submitted. 

Thomas W. Shelton. 

William Howard Taft. 

Jacob M. Dickinson. 

Frank Irvine. 

C. A. Severance. 
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Appendix A. 

A BILL (S. 12U) To authorize the Supreme Court to prescribe forms and rules and generally to regulate 
pleading, procedure, and practice on the common-law side of the Federal courts. 

Be it enacled by the Senate and House of Representatives of the United States of America 
in Congress assembled j That the Supreme Court shall have the power to prescribe, 
from time to time and in any manner, the forms of writs and all other process; the 
mode and manner of framing and filing proceedings and pleadings; of giving notice 
^nd serving writs and process of all kinds; of taking and obtaining evidence; drawing 
up, entering, and enrolling orders; and generally to regulate and prescribe by rule the 
forms for and the kind and character or the entire pleading, practice, and procedure, 
to be used in all actions, motions, and proceedings at law of whatever nature by 
the district courts of the United States and the courts of the District of Columbia; 
that in prescribing such rules the Suj)reme Court shall have regard to the simplifi- 
cation of the system of pleading, practice, and procedure in said courts, so as to pro- 
mote the speedy determination of litigation on the merits. 

Sec. 2. That when and as the rules of the court herein authorized shall be pro- 
mulgated all laws in conflict therewith shall be and become of no further force and 
-effect. 



Appendix B. 
chronology. 

August, 1910. The matter was mooted at the Chattanooga meeting of the American 
Bar Association. 

December 6, 1910. President Taft, in an oflacial message to Congress, said: 

"One great cr^ng need in the United States is cheapening the cost of litigation 
by simplifying judicial procedure and expediting final judgment. Under present 
conditions the poor man is at woeful disadvantage in a legal contest with a corpora- 
tion or a rich opponent. The necessity for the reform exists both in United States 
•courts and in all State courts. In order to bring it about, however, it naturally 
falls to the General Government by its example to fiu-nisb a model to all States. * * * 

"Under the law the Supreme Court of the United States has the power and is 
given the duty to frame the equity rules of procedure which are to obtain in the 
Federal courts of first instance. In view of the heavy burden of pressing litigation 
which that court has had to carry, with one or two of its members incapacitated 
through ill health, it has not been able to take up problems of improving the equity 
procedure which has practically remained the same since the organization of the 
"Court in 1789. It is reasonable to expect that with all the vacancies upon the court 
filled, it will take up the question of cheapening and simplifying the procedure in 
equity in the courts of the United States. The equity business is much the more 
expensive. I am strongly convinced that the best method of improving judicial 
procedure at law is to empower the Supreme Court to do it through the medium of 
the rules of the court, as in equity. Tnis is the way in which it has been done in 
England, and thoroughly done. The simplicity and expedition of procedure in the 
English courts to-day make a model for the reform of other systems. . * * * 

" I can not conceive any higher duty that the Supreme Court could perform than 
*in leading the way to a simplification of procedure in the United States courts." 

July 12, 1911. President Wilson's address before the Kentucky Bar Association: 

"There are two present and immediate tests of the serviceability of the legal pro- 
fession to the Nation, which 1 think will at once be recognized as tests which it is 
fair to apply. In the first place, there is the critical matter of reform of legal pro- 
cedure — the almost invariable theme, if I am not mistaken, of all speakers upon 
this question fipm the President of the United States down. America lags far behind 
other countries in the essential matter of putting the whole emphasis in our courts 
upon the substance of right and justic.e. If the bar associations of this country were 
to devote themselves, with the great knowledge and ability at their command, to 
the utter simplification of judicial procedure, to the abolition of technical difli- 
culties and pitfalls, to the removal of every unnecessary form, to the absolute sub- 
ordination of method to the object sought, they would do a great patriotic service, 
which, if they will not address themselves to it, must be undertaken by laymen 
«jid novices. The actual miscarriages of justice, because of nothing more than a 
mere slip in a phrase or a mere error in an immaterial form, are nothing less than 
shocking. Their number is incalculable, but much more incalculable than their 
number is the damage they do to the reputation of the profession and to the majesty 
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and integrity of the law. Any one bar association which would show the way to 
radical reform in these matters would insure a universal reconsideration of the matter 
from one end of the country to the other and would by that means redeem the repu- 
tation of a great profession and set American society forward a whole generation in 
the struggle for an equitable adjustment of its difficulties.'* 

August 17, 1911. Resolution offered in American Bar Association at Boston. (A. 
B. A. Rep., p. 50.) 

August 27, 1912. Resolution unanimously adopted and committee created at 
Milwaukee. (A. B. A. Rep., pp. 35, 434.) 

December 2, 1912. American Bar Association's procedural bill introduced in the 
House of Representatives by Chairman Henry D. Clayton. 

In 1912 a bill was also introduced in Senate by Chairman C. A. Culberson. 

September 2, 1913. Work of committee indorsed at Montreal and conference of 
judges organized. (A. B. A. Rep., pp. 34, 541.) 

February 27, 1914. Messrs. William Howard Taft, EUhu Root, Alton B. Parker, 
James D. Andrews, and Thomas W. Shelton appeared before the Committee on the 
Judiciary of the House of Representatives and presented evidence and made arguments 
in favor of the bill. 

March 27, 1914. Unanimous report in favor of the bill made by the Committee on 
the Judiciary of the House of Representatives giving reasons and citing authorities. 
Copies can be had from your Congressman. 

October 20, 1914. Work of committee again unanimously indorsed. (A. B. A. 
Rep., pp. 45 and 571.) President Taft's annual address before the convention in- 
dorsed the campaign and approved its object and purpose. (A. B. A. Rep., p. 381.) 

December 1, 1914. Hon. William Howard Taft became a member of the committee 
on uniform judicial procedure. 

January 9, 1915. President Wilson spoke at IndianapoUs and said: 

" I do know that the United States, in its judicial procedure, is many decades behind 
every other civilized Government in the world; and I say that it is an immediate and 
imperative call upon us to rectify that, because the speediness of justice, the inex- 
pensiveness of justice, the ready access of justice, is the greater part of justice iteelf. 

"If you have to be rich to get justice, because of the cost of the very process itself, 
then there is no justice at all. So I say there is another direction in which we ought 
to be very quick to see the signs of the times and help those who need to be helped. 

August 17, 1915. Report of committee again unanimously indorsed and a special 
resolution adopted instructing the committee to appeal to the President and Congress. 
This appeal was made. (A. B. A. Rep., pp. 32, 40, 502.) 

November 10, 1915. There was a hearing before a subcommittee of the Committee 
on the Judiciary of the Senate. 

In 1916 entire proCTam indorsed by the judicial section. (A. B. A. Rep., p. 752.) 

November, 1916. President Wikon, in his New York address, said: 

''The procedure of our courts is antiquated and a hindrance, not an aid, in the just 
administration of the law. We must simplify and reform it as other enlightened 
nations have done, and make courts of justice out of our courts of law.'-* 

January 2, 1917. There was a favorable report on the bill by the Senate Judiciary 
Committee. The following Senators voted acainst it and signed a minority report, 
viz, T. J. Walsh, C. A. Culberson, W. E. Chilton, Duncan U. Fletcher, James A. 
Reed, Henry P. Ashurst, John K. Shields, Hoke Smith, Albert B. Cummins. 

(Memo. — Senator Chilton is not in the present Senate and Senator Fletcher will . 
vote for the bill. Senator Culberson wrot« that he would favor his own bill, which 
is almost identical with the present one.) (See 1917 report.) 

September 5, 1917. Again indorsed by American Bar Association. '(A. B. A. 
Rep., p. 87.) 

September 4, 1918. Again indorsed by American Bar Association. (A. B. A. Rep.) 

In 1918 advocated by every law magazine in the United States. 

In 1919 advocated by Attorney General Gregory in a letter to Senator Overman, 
the patron of the bill introduced in 1918. Advocated by Attorney General Palmer 
in a letter to the chairman of your committee. 

May 26, 1919. Bill introduced by Senator Frank B. Kellogg, of Minnesota, member 
of the Judiciary Committee of the Senate and a former president of the American 
Bar Association. 

September 4, 1919. Again indorsed by American Bar Association. (A. B. A. Rep.> 

The program has been indorsed by the National Association of Credit Men, the 
Chamber of Commerce of the United States, the Southern Commercial Congress, the 
Commercial Law League of America, the National (]ivic Federation, Forty-Bve State 
Bar Associations, the deans of the leading schools of the country, the law journals 
and periodicals, and the judicial section of the American Bar Association. 
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Appendix C. 

copy of preamble and resolutions passed at the twenty-first annual meeting 
of the pennsylvania bar association. 

Whereas the American Bar Association is making an earnest and organized effort to 

modernize and make uniform the procedure of the courts; and 
Whereas there is pending in the. Sixty-third Congress a bill known as H. R. 133, 

intended to vest in the Supreme Court of the United States the power to formulate 

and put into effect a complete system of rules for the detail regulation of the Federal 

dietnct courts; and 
Whereas such a system will prove a model that may be followed by the several States 

and thus bring about imiformity; and 
Whereas the Bar Association of the State of Pennsylvania is in entire sympathy with 

the American Bar Association's program, and it is desired to give expression to the 

same: Therefore be it 

Resolved, That the Bar Association of the State of Pennsylvania formally gives 
expression to its entire sympathy with and approval of the American Bar Association's 
program, and does respectfully and earnestly request Congress to enact into law 
House bill 133 at the earliest possible moment; and be it further 

Resolvedf That a special committee, to be composed of one member from each con- 
gressional district of this State, to be named by the President, is hereby created for 
the purpose of presenting these resolutions to the Congressmen and Senators of this 
State and to the President of the United States, and otherwise to cooperate with the 
American Bar Association's committee on imiform judicial procedure in its campaign. 

(Memo.— The form of H. R. 133 is identical with S. 1214, introduced by Senator 
Kellogg, and is in the same form as first introduced, except the explanatory lines 
appeanng in italics.) 



Appendix D. 

•COPY op preamble and RESOLUTIONS PASSED AT THE 1920 ANNUAL MEETING OP THE 
ILLINOIS AND THE VIRGINIA STATE BAR ASSOCIATIONS. 

Whereas in the year 1911, in response to a ever-increasing public demand, the Ameri- 
can Bar Association started and has since made an earnest, persistent, and organized 
effort to bring about a more certain, steadier, less expensive, and less technical 
administration of justice in America, and to that end modernize and make uniform 
the procedure of the courts; and 
WTiereas, for over ei^ht years there has been pending in Congress substantially the 
same bills known in the present session as S. 1214 and in the House as H. R. 133, 
intended to vest in the Supreme Court of the United States the power to formulate 
and put into effect a complete system of rules for the detail regulation of the Federal 
district courts; and 
Whereas such a system will prove a model that may be followed by the several States 

and thus bring about uniformity; and 
WTiereas to-day there exists throughout the country an earnest desire of bench, bar, 
and people for immediate action, as evidenced in part by resolutions repeatedly 
passed; and 
Whereas the Bar Association of the State of Illinois is in entire sympathy with said 
movement and with the American Bar Association's program, and it is desired to 
give expression to the same; and 
Whereas there is pending in the Judiciary Committee of the United States Senate a 
bill known as S. 1214 and the identical bill, although unanimously recommended by 
the Judiciary Committee of the House, has been held in the Judiciary Committee 
of the Senate for more than eight years: Therefore be it 

Resolved, That the Bar Association of the State of Illinois formally gives expression 
to its entire sympathy with and approval of the program of the American Bar Associa- 
tion; and be it further 

Resolved, That the Committee on the Judiciary of the United States Senate be, 
and it is, respectfully but earnestly request-ed to make an immediate report in order 
tiiat a vote may be had in the Senate at this session; and the Illinois State Bar Asso- 
ciation does hereby respectfully and earnestly request Congress to enact into law 
Senate bill 1214 at the earliest possible moment; and be it further 
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Resolved, That a special committee, to he composed of one memher from each con- 
gressional district of this State, to he named by the President, is hereby created for 
the purpose of presenting these resolutions to the Congressmen and Senators of this 
State and to the President of the United States and otherwise to cooperate with the^ 
American Bar Association's committee on uniform judicial procediu*e in its campaign. 

(Memo. — ^All State bar associations are earnestly requested to adopt the above form 
of resolution.) 

Appendix E. 
instances of failure to conform to state practice. 

It will be interesting to observe a few instances where conformity was impractical 
and the Supreme *Court so held. A State statutory right to a change of venue waff 
denied in Kennon v. Gilmer (1889 131 U. S., 24; 33 L. ed., 110). That the personal 
conduct and administration of a Federal judge was not affected by a State statute 
regulating the manner in which a jury should be charged was held in Nudd v. Burrowfr 
(1875, 91 U. S., 441 ; 23 L. ed., 2H6). That the provisions for uniformity do not extend 
to modes of procedure established by judicial interpretation of common law but only 
to statutes, was held in Wall. r. (\ k O. R. R. Co. ((L C. A., 1899- 95 Fed., 398). That 
actions at law, regardless of State statutes, must be brought in the name of the owner 
of the legal title, was held in Norfolk Co. v. Sullivan (111 Fed., 181). That statutory 
substituted service is not applicable to the Federal courts. CBracken i\ Union P. R. 
R. (C. C. A., 1893), 56 Fed., 447.) That a Federal rule of practice prevailed regardless 
of a subsequent State statute aliering the time in which a writ is returnable. (Shep- 
herd r. Adams (1898), supra. ) That amendments of process and pleadings allowed by 
State statutes will not be followed when inconsistent with Federal statutes or amend- 
ments. (Henderson v. Louisville R. R. Co. (1887), 123 U. S., 64.) That an equitable 
counter claim can not be set up in a Federal court. (Church v. Speigleburg (1887), 
31 Fed., 601.) That the granting or refusing of a continuance is a matter within the 
discretion of the court notwithstanding a contrarv State statute. (Texas R. Co. v. 
Nelson (C. Q. A., 1892), 50 Fed., 814.) That theWections of jurors does not follow 
the mode prescribed by State statutes. (Brewer v. Jacobs (1884), 22 Fed., 217.1 That 
a Stat« statute permitting a party to be examined bv his adversary in advance of the 
trial will not be followed. (LTnion P. Co. v. Botsford (1891), 141 U. S., 257; 35 L. ed., 
735.) That the competency of witnesses depends upon section 858, Revised Statutes, 
and not upon State statutes. To effect this it was held tJiat section 921, Revised 
Statutes, prevailed over section 914, Revised Statutes; that the production of books 
and papers was regulated by section 721, Revised Statutes, as amended, and not by the 
State statutes; that the Federal courts might instruct a verdict or order a compulsory 
nonsuit or for the defendant or plaintiff, regardless of State statute. (Vicksburg Co. 
r. Putnam (1886), 118 U. S., 553; 30 L. ed., 257.) That instructions need not be in 
writing. (Lincoln r. Power Co. (1894), 151 U. S., 442; 38 L. ed., 224.) That a State 
statute requiring instruction or a special verdict need not be observed. (U. S. Mutual 
Co. V. Barry (1889), 131 U. S., 119; 33 Fed., 60.) The granting and refusing of new 
trials is not controlled by State statutes. (Newcomb r. Wood (1878), 97 U. S., 583; 
24 L. ed., 1085.) That the question of cost is not^govemed by State statutes but by 
section 823, Revised Statutes, wnich was held to supersede section 914, Revised Stat- 
utes. That everything after a judgment looking to its review in an appellate court is 
regulated solely bv the acts of Congress. (Hudson v. Parker (1875), 156 IJ. S., 281 : 
39 L. ed., 424.) That regulations concerning preserving of exceptions are not governed 
by State statutes. (Chataugay Co. r. Petitioner (1882), U. St, 553; 32 L. ed., 511.) 
That the means of enforcing a judgment are not within State statutes but sections 915 
and 916, Revised Statutes. (U. S. r. Train (1882), 12 Fed., 853.) That a stay of 
execution is not governed by State statutes; tnat section 916 supersedes section 9J4. 
(Lancaster v. Keller (1887), 123 U. S., 389.) That State garnishment proceedings will 
not be followed. (Atlantic R, Co. v. Hopkins (1876), 94 IT. S., 13; 24 L. ed., 48.) 
That mandamus proceedings will not follow State practice. (Batch Co. v. Amy 
(1871), 13 Wall., 250; 20 L. ed., 541.) That a proceeding to rfestore records is not 
within section 914, Revised Statutes. (3 Biss (U. S.), 307 (1872).) That the question 
of jurisdiction was controlled solely by Federal statutes. (Mexican Co. r. Pinckney, 
supra.) That wherever Congress has legislated on or in reference to a particulatr 
subject involving practice or procedure the State statutes are never held to be eon- 
trolling. (Harkness r. Hyde, 9S U. S., 476; 25 L. ed.) 

(Whereupon, at 5.45 o'clock p. m., the subcommittee adjourned.) 
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